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The rnstitute of public Auditors of rndia (rpAr)

The Institure of public Auditors of India (IpAI) was

established in 1996 with the main objective of assisting the

authorities in estabrishing sound accounting, auditing and financial

management practices. The Institute has established itself as a

leading Institute in the country in the areas of management

consultancy, audit and investigative examination, evaluatron of
programmes, system appraisals and setti'g up systems for efficient
functioning of the organisatio n r d,epartments of the central and

srate govelxments and locai bodies. ipAI has a presence across the

country through its eighteen Regional chapters located at

Ahmedabad, Allahabad, Bangalore, Bhopal, Bhubaneshwar,

Chandigarh, Chennai, Guwahati, Hyderabad, Jaipur, Kolkata,
Lucknow, Mumbai, patna, Ranchi, Shimla, Srinagar and

Thiruvanthapuram. Each chapter is equippred to underlake

consultancy assignments and organ ize trainingprogrammes.
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INVITATION FOR ARTICLES

The Indian Journal of Public Audit and Accountability

welcomesoriginalarticlesofprofessionalinterest.Thearlicles
shouldbroadlycoveraspectsrelatingtoPublicAccountability'
Financiai Management, Accounts, Audit' Public Administration

with focus on Good Govemance' These may also cover topic of

current interest and innovations in public sector auditing, public

financial managefiIent, public sector accounting' ploglamme

evaluation. management of state and central schemes' finaucial

management in the Panchayati Raj Institutions and urban local

bodies, fraud awareness and fraud prevention in these institutions'

whistle blowing, legislative oversight on the public finances'

capacitybuiidingintheareasofauditandoversightinthecountry
and international field and any other related matter of

accountabilitY and oversight'

Institute encourages critical thinking, research and

originality in int.rp'Liatioi and presentation of views and factr-ral

correctness of tnJ information adduced in the articles for our

Journal. rn. a".iriorr-or tn. Editorial Board in the matter of

selection and eaitoriailrr.r.r will be final. Ideally the article should

be between :OOO u"A :!OO *otAt and should not normally exceed

5000 wordr. Sfto,t uttitl"s o" topical interest are also welcome

whichcanbeincludedinCommentarySectionoftheJournal.They
,tto.riA pr"f.rably be between 1 000 and 2000 words'

Two printed copies of the afiicles shouldbe-sybmitted aiong

with a soft copy in a word processing format' Articles can also be

sent by e-mail followed by hard copy with a duiy signed forwarding

letterbY Post.
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EDITORIAL

I am happy to present the 16th issue of the Journal that presents abouquet of scholarly discourses on public poricy unJ goirr"*un"",especially in areas of fiscal management, taxation andimplementation of major socio-econo-i" p.ogru*", for thedisadvantaged sections of the society. Two articles on the audit ofmajor scams, one recent and one oi .o-" year,s standing have abearing on good governance and probity in public administration.
The article on ,.Budget Deficit _ Use and Abuse,, analyseslong term fallouts of deficit budgeting. Budget deficit refers to afiscal situation where a government spendshor" -orr"y than itreceives as revenue, the difference being financed by borrowing orminting new funds. while presenting a sweep of the budget deficitacross uS, European Countries andindia, Di. subra R#amurthy,argues that while budget deficit may be used to stimulate theeconomy in short sg_glls, as experiente of various countries hasshown since world war II, its use over long t"r- inu*iuuiy leadsto dependence on such measures and iis abuse resulting inworsening ratio of public debt to GDp, erosion oi inu".ro,confidence, rise in interest payments, loss of jobs and fall in GDp.The unintended consequences would b; the tor"rirrg ofgovernance standards, wasteful spending and widespr"ud ,*evasion.

In India the situation is stark with rising budget imbalanceand government sector debt and the article.cites the recent AuditReports exposing the humongous revenue rosses and wastefulexpenditures signailing falling governance standards andconcludes that those in stewardship oT public finances must not beallowed to ignore their accountability.

. ? P Sengupta raised the issue of tax avoidance by thebetter off sections of t!" society and how it violates the concept ofequity an-d fair play. General Anti Avoidance Rule (GAAR) wasconceived in many centuries to deal with the problem 
-of 

taxavoidance. Following the 200g financial crisis, revenue starvednations, the world over, are looking for ways to boost tax revenue.

-

t
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Increasing attention is being given to tackle the phenomenon of tax

avoiclance..ln200gtheprovisionforGAARwasincludedinthe
DTC bill. Ever since, the interested parties launched a campaign

against such a provision. The protests intensified after the actual

piruug" of th; Finance Biil' 2012 containing the GAAR

p.oulJlnnr. The government of India appointed a committee to

iinalise guidelinei in this regard. Acting on the recommendations

of the co=mmittee, the government has deferred the implementation

of GAAR in India bY three Years'

D P Sengupta's article examines the response of the

administration and the judiciary to the phenomenon of tax

avoiclance in India and ihows that GAAR is necessary in the

Indian context. However, considering the response of the

government, the article concludes that it is unlikely that India will

have an effective GAAR any time soon'

AjitPatnaikrecallshowtheeconomicdecisionmaking
process in regard to exploitation of natural resources like coal

since the opening up of the market raised many questions in public

mind. Audit was a target of virulent criticism as well as

appreciationfbritsreportsonthegovernmentdecisionsinthe
el,rnomi" sector. The Audit report on coal 6lock allotments in the

concatenation of reports made by cAG takes a critical look at how

decisions were delayed in implementation' The idea for

competitive bidding in allocation of coal blocks floated in 2004'

concr.etised only in 2008 to tap a palt of 'windfall gains' of the

captiveblockallottees'Theimperativeoftransparencywasnot
foibwed as the Screening committee 'deliberated ovef the

allotment of captive coal blocks. The financial gain to the allottees

was estimated to be in the region of Rs 1'86 lakh crore

benchmarkingCoallndiacostingfortheyear20l0-ll.AsCoal
Inclia I-imit.A aiO not meet the targets set by the Pianning

cornmission for production of coal, there was all round shortage of

coa]thusaffectingtheplanforenergysecurityinthecountry.This
inturncontributedtopowerproductiondeficitandcurrentaccount
deficit because of partly possible import substitution'
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Did Audit overstep into the.dc.mdn cf policy? Was theestimation of gain to private p"rrr*, o'erestimaied? Was themerhodolog.rz ibr estrmating on nodonal b"r;; l;;rur,.or AjirPatan;lik's article responds io these questions in an incisive andobjective anarysis of tire reporr 
"i 

cic ancr its background"
p K X4ukhopcahyay recarls the grotesque situation in BiharGovernment in the 90s when il;;;

Fi 
1.11c 

e o. p urt*."t th:ir i s . 
"n. 

i o 
"r# tl::":,T:?:Ji:rflih1i:pubtic funds and enslrre ei'fecrive financiar ;;;";g;;nii ,li.*.nry;rnd actir.ell, abated ancl facilitated unar-rthori,sed and i.rauCulentd:L*.1 

_of huge funcls by tf-r" inir-
offi c ial s. cad t A udit r."un r,*,.u;,1i .:;H:#;r;, ?is;:f ;#
i.:ffi:T;l"o{,:T 

ntrnesr lever ;;h; poriticar unc uo*lnsrrarive

cAG',s repofi set at'est arl dor-rLrts about rvhere iies theresponsibiiity of the fraud and for the inn, ot_ the tr.easury.
Coai continues to be .hof, and so in cur le_tul;rr feature

"\r'ldit<-''r's Notebook, Diraram vir u"ur-"r.s the :;'lient observationsot the Thirty First f,teport 
'f the parilh"ni,s sranding Cominifteeon CoaL and Steel on .,R.eview 

"i'lttou*"nt, development andperfbrrnance of co:rvrignite brock.,''aliir 20r3 which iras echoeclfl-le :riajor findings contained in the dac,, Audit Repor-f on thesarne therne presented in Jury 2ar2. nioro* vir discussed how theil,\'c l.eports raise
r:e,r e d y a v a' ab re,"],[:' f;il l,,i;:';::lli..;: ;91,' ili: ::"fl ;::accepted' He rues the other iss'es raisecr'by the twu"i.portn,n.i'eiy' policy forn, ulation, t.onrpo'"nry in ac*ninistralion, cldtays
]:^i::]:':";mo! ng,, aciequacy 

"r,ir"," "*rring conrrot mechanrsrnslnclucii'ng t'he Resr-rrts Framevrork Docuinent ancr the outcomeELidger and finally pubtic u.."un*tilTrl,.
The second d.iscussion in the Auditor,s Nrotebook on thesub'ission of Audit R'epor"ts ,o ,rr. regisratirres is a sequer toDharam vir''s earrie,r' article pubrished rn thrs journar captioned"Audit Reports ancl Le-eisrar","rl; rrr"ilpp"u."a in .Iury-Decembe'



(viii)

2008 issue of this Journal' The author had taken a fresh look at

Article 151 of tne Constitution and strongly argued in favour of

direct submission of the Audit ReportJ by the CAG to the

PresidenVGovernor iltp^tt*t the Government' Dharam Vir now

invites attention t" ;i; OtO"t dated March 2011 of the Jodhpur

Bench of the ffonou'mf" Central Administrative Tribunal where

the HonouruOf" f"Uutuf has inter atia held thal it' is o1e--of the

basic features of ttre Constitution that the people 
'have 

a right to

know the financial 
-;;;i*t of 

-the 
nufion directly and as

expeditiousfy u. p9"'Ufe, that the Constitution has prescribed the

CAG as tit" uutno"ti;;il; on the financial position through his

Auclit Reports u"d'u""o'iing to the Constitution these Reports

should reach the ,"pr*"ri"irves of the people directly and as

expeditiousry u, po"iUie bypassing the executive machinerv of the

State.

Dr S C Pandey while analysing the system ,:'f^lou"tty
assessment uno ,"f"tiu'it oferational"issties draws attention to the

deliberations of ttre Parliamentary Standing Committee' on Finance

in this regard. Clti;; tttt J"uift from Jammu & Kashmir' he brings

forth the ,irr., *lil"g ft"* i*t of authentic BPL lists' The

pubiication of tatest Jstimates of poverty in the ccuntry by the

Planning co--i"i* in July 2013 and passage of the

NATIONAT- roop ipcuRITY ACT', 2013 seeking to provide

heavily suusi<liseiTooJg'uittt * !^E: 
of the country's population

(75a/o ofthe rural ffifi"" itO 
5.OE: of th1.u1ban population) in

Xrg*ri iorg t'uu" brought ints spotlight an important

imPlementatlon lssue'

Aslndia,seconomyglowsandcitiesincreasinglybecome
centers of ".ono*i. 

u"iiulty for the burgeoning p-opulation,

strengthening u,U;n gou"*unt" becomes a challenge' JNNURM is

a reforms driven Tast track programme aiming at planned

development or inrrasiru.tur" or itre identified cities and towns and

improve ."rult"^^O"tlu"'y mechanisms' through community

participation and enhanced accountability of ULBs *d lT::ifl
agencies' ff,e programme was planned to operate on a mlsslon
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mode by facilitating large scale investments in the urban secror,
policy and institutional reforms, leading to sustainable socio-
economic growth in the cities.

As India needs about 500 cities in the next two decades at
the current rate of urban migration, developing well governed
smart cities, remains a core challenge of the national urban
mission. sasidharan's article'JNNURM' : Is sues of Implementation'
gives an update of the flagship programme vis - a
vis cAG's observations on the implementation of the project. He
has highlighted the constraints in eff'ective implementation of the
project and suggested measures for better implementation. He
emphasizes the need for proper auditing and accountability
framework for JNNURM.

"The Pension Fund Regulatory and Development Authority
Act, 2013" passed recently was the culmination of long
deliberations in the Parliament. In the document section, we have
included a copy of this Act for our readers.

Editor-in-Chief





BUDGET DEFICIT. USE AND ABUSE

" Dr. Subra Ramamurrhy, FCCA (UK), FCIS (UK), ph. D (USA) has been
working with the IN{F since 1991, initially as fulltime IMF resident budget
advisor in some countries and currently as a public Finance Management
Specialist on specific assignments

Dr. Subra Ramamurthv*

Introduction:

Budget deficit, deficit financing, and expansionary budget
practices are interrelated and they refer to a fiscal situation where a
govefnment spends more money than it receives as revenue, the
difference being made up by borrowing or minting new funds. The
influence of government deficits upon a national economy may be
very great. while it may be used to stimulate the economy in short
spells as experience of various countries has shown (discussed
below)), its use over long term generally leads to dependence on
such measures leading to abuse with adverse effects on inflation,
current account balance, investor confidence and job growth. The
unintended consequences may include: lowering of governance
standards, wasteful spending and widespread tax evasion.

Budget deficit is now the subject of intense scrutiny and
debate and a source of serious concern in the u.S. Europe and
India and other developing countries.

- Ronald Reagan (US President 1981-89) is quored as saying
famously when questioned about the ballooning budget deficit
during his presidential term: what budget deficit? It has grown big
enough, it can take care of itself. He was lucky that his 

"tu 
*us

marked by economic growth and falling unemployment in the uS-
helped, according to skeptics of his supply-side economic policy,
by other favorable factors. other countries were not that .luckv.
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The term- budget deficit- had no Russian equivalent until the

breakup of the souiJi;;i;; in 1990'The main reason was that

once the budget *"t';;p;;;;; in the. Soviet union it was passed on

to the central bank (which had a nation-wide network of branches)

for implementation' Cuptu'i"g of transactions was done by the

central bank branches'who also controlled the collection of

revenues and spending by the govemment.units-.1"^"^"j*tt t" tn'

pre-determined ""iiin"g'' 
t"t uv economic categories' If the

government were to *i"'t'o't of cash to meet expenses' the central

bank wourd autornatilarly cut off spending or mint money' The

Central Gouernrn"ni OiJri* have to bother iboot budget deficit (so

the term *u, ut'tt"o*"t or p"Uttt debt and related issues' But once

the new nations tt'ut-'ut"""ded the Soviet union were forced to

face the reality, fbllowing their economic collapse' by the market

forces and strict t""ai*'i"iity of the IMF and other international

agencies ,t u, urri,i"J itt"t" ti*itq 
1le 

difficu! years to observe

fiscal discipline, these terms came into voguelwith the need for

balancing tt 
"i, 

toJg"is without the props piovided by the central

banks.

In fact budget deficit was not the main concern of the Western

countries till a few years ago as-it was regarded balancing the

economy *u. -u""import"ant than batancing the budget' and

deficit financing was used to drive the economy'

Immediately after World War II' the countries in the West

ravaged by the war embraced Keynesianism and used expansionary

budget (unminorJ "fiit 
itnp^tt on budget balance) and increase in

sovernment ,"*i""t to stimulate .the ?tol?Ty 
tl::,.to"utot"t

irade a healthy impact charactetved by high economic growth'

widespread i*p'ou'""t"nts in productivitv und th" overall standard

of living, uno ro* ,utes of inflation and unemployment. Economic

expansion uffo*Li-i*rementai budgeting' which 
.concentrated

governmentuf utt""tio" and policy i""i'Iont on the size and

allocation of spending increases allotting a rising share of national

ffipaper No lzrr29-rvtl 2002- (s' Ramamurthy and E'

Tandberg) ort Reforms inQ"iotmuo" - Moclel for Other Countries
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output to public programs. Accordingly, total government outraysin the organization for Economic Cooperation and Development(.ECD) communiry rose from 2gvc ot GDp (1960) to about 35Toltol+1'. one reason for this public sector growth was that fiscalpolicy was geared tu the potentiar of the 
"."onorny, 

uno ii seemed
llo-gr1 that rhe public sharerise during cyclical bouts of weakness.Deficit financing and balancing tire economy were seen asessential to accelerate growth anI employment.
The shortcoming of such an approach became evident to theWestern nations during the oil shocks in 1973 -74 and,later in1979 forcing thern to transform budgeting from a., errgirr" ofgovernrnent expansion into a process Tor ristrai"i"g frowtr, inthe public sector.

Oil prices r:." qySgrypled by the Organization of perroteum
Exporting countries (oPEa) in 

"January 
2004 after years ofacrimonious negotiations between them and western oil companiesover pricing levels.

The US was not very much buffeted by rhe oil shock(primarily because of the use of us dollar as the medium of pricingof oil contracts and for trade settlement and depositing of hugedollar surpluses by opEC in the us banks). The Soviet union wasalso not affected as it had adequate oil ,.r".u", to meet its needs.The industriarized nations in the west and Japan (besides theimporl dependent deveroping countries) however felt the fullimpact of the oil shock. rt janeo the economic and political stabilityenjoyed by them, bringing in its wake stagnation, soaring inflation,and unemployment, and i slowdown (or halt, in some 
"o"untrrr) 

lnthe productivity gains that had pt"uiouriy made it possible for bothpublic expenditure and private disposable incomes to rise. Someindustrialized counrries iesponded ; ,h. first oil shock as if it wasa conventional cyclical downturn. They tried to reflate theireconomies by expa.nlan*I. budget practice focusing on job_creation schemes and tax relief, uno t'"y accepted the upsurge indeficits as the normal countercyclicai response. But recovery-Allen Schick in Govenunent Financiar Management-Issues an, CountryStudies- Edited by premchand, IMF publication 
--
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generally was short-lived and sluggish' Caught in the grip of

Itagflatitn, various governments found that policies aimed at com-

Uatlng unemploym"nt *otr"tred inflation and added to the budget

defici-t anO puUtic debt without accomplishing their objectives'

They came tb ,"" high unemployment as a structural problem that

"orrid 
not be significantly remedied through short-term

interventions. Yet itt"y persisted with the use of deficit

financing.

Second oil shock in 1919 caused by the Iranian Revolution

and the Iran-Iraq war causing disruption of supply lines and the

soaring oil prices (from $15.85 to $39.50 per barrel) unsettled again

the eclonomies of several countries that were dependent on oil

imports. Still reeling from the aftereffects of the previous tfemor

oniy five years earliLr, industrialized countries quickly came to the

conclusion that they could not respond this time with

countercyclical prescriptions. Instead, they began to shift gears

from iniremental to d""r"*"ntal behavior establishing cutback

norrns and other reforms.

Thustlyl.g80stheindustrializedcountriesgaveupdeficit
financing and interventionist policies, although belatedly, and

adopted budget norms that aimed at balancing the budget by

managing expenditure within fixed targets'

Recent financial crisis has made it necessary to re-evaluate the

budget norms -

we are now in the middle of another major crisis emanating

from reckless sub-prime lending by the US banks' The residual

sub-prime lending in the US grew from $100.billion (1995) to $1.5

trilli^on (2006). The lending was fueled by growth of credit

derivatives such as Collaterized Debt Obligations (CDO) and

Credit Default Swaps (CDS). This phenomenai but poorly

reguiated growth led io merger and acquisition boom, bnd rise of

asset prices and their subsequent coliapse'

TheendofLehmanBrothers(fourthlargestinvestmentbank
in the US) in February 2009 marked the beginning of a major

banking crisis caused by large scale sub-prime lending and

collapsi of housing market in the US. It created pressure on the US

Vol. V[ No. 1 JanuarY - March 2013

Vol. VII No. 2 APril - June 2013
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government to bail out a number of major banks while allowing
collapse of over 300 smaller banks in the US during 2009-ro alone.
The banking crisis had a serious impact on the European banks
holding "toxic assets" issued by the US banks- made worse by
their high risk exposure to East European and emerging market
lending, and generated global credit crunch affecting inter-bank
lending and consumer spending leading to serious economic
downturn with rapid fall in GDp in most countries, and caused rise
in unemployment and fall in household incomes. The banking
crisis soon transformed into fiscal crisis and called for urgent
reappraisal of the fiscal policies of 1980s. Government intervention
became necessary in most countries to address the disaster.

Pre-crisis there were earnest, although not robust, efforts to
bring budget deficit to sustainable Ievels and to avoid its abuse-

A few years before the current financial crisis became global,
a number of countries woke up to the need to restrict the budset
deficit to safe limits.

Euro zone countries

The Maastricht treaty creating the European Union and the
subsequent agreement called "copenhagen criteria" required that
the countries adopting euro as their common cuffency should be
open market economies with healthy fiscal management. Their
budget deficit was not to exceed 3va of GDp and their public debt
stock limited to 607o of GDp.

India

In India a major legislative step was taken by the adoption of
the Fiscal Responsibility and Budget Management (FRBMi Act in
2003.It came into effect on July 5,2004, along with FRBM Rules
2004. The Act lays down fiscal management principles and
mandated elimination of revenue deficit by March 200g and
reduction of fiscal deficit (to 3vo of GDp, mandated by the Rules)
and more importantly, prohibited the centre from borrowing from
the Reserve Bank of India. In order to extend the deficit control
measures to the States, they were persuaded to pass similar
Iegislation by the Centre providing monetary incentives.

Vol. VII No. I January - March 2013
Vol. VII No. 2 April - June 2013
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The United States

Through the 1980s, the United States had divided
gove1"*.nt, not only in the sense that the Repubiicans controlled
the presidency and the Democrats controlied one or both houses of
Congress, but also in the sense that the two branches warred over
budget poiicies and priorities. President Reagan was determined to
downsize domestic gor/ernment, but after initial sltccess in 1981,
he faced a Congress determined io maintain social programs
against presidential attack. The result was a protracted impasse,
with Congress unable to get the President to agree to sizable tax
increase and the President unable to get congressional approval of
further cuts in domestic spending. This resulted in passing of the
Gramrn-Rudman-Hoilings (GRH) law, a rreasure that promised to
restore budgeta.ry balance throLrgh annual deficit targets. if the
estimated deficit exceeded the target, funds would be automaticaliy
cancelled from all programs through ,setlue,stration providing for
automatic cuts. In reality the sequestration process did not work
aithough 'rhe actual deficit exceeded the target due to the
government's sffategy of postponing fiscal adjustments to future

)/ears conveniently using, according to ALlen Schick', University of
Marylcmd, questionable methods and deceptive budget practices.

l,Yith {he onset of the f?nancia} erisis in 2008 the concern over
trudget deficit disappearecl yielding to large fiscal stirnulus
measures anei expansionary budget pushing up public debt-

India

in India (and China) large outlays were macie for stimulating
ilemand and to create jobs. In India, fbr instance. the stirnulus
package included: Plan and non-pian expenditure of Rs.320,000
rrore. tax conccssions. exporl in,:enfires. incentives for ioans on
housing, rise in infrastructure fundin-g etc. These measll{es were
taken with the knowledge that they would have adverse impact on
budget deficit (and public debt), contrary to the goals of the Fiscal
Responsibility and Budget Management Act (FRBM).

tCotnrr,r,.rr,.l. Fit'ict.nciol Munagetneni -lssttes and CoLltir,- SttLdies. {MF
publication
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Thus, the outturn of the 2009-10 budget was deficit of 6.9Vo
of GDP leaving the then Finance Minister to mention in his 2OI0-
11 budget speech that the FRBM goal would be postponed for the
future in view of the measures to be taken to meet the challenge
posed by the global financial crisis. He also pointed out the
previous two years had been challenging due to the global financial
crisis, causing an eeonomic downfurn, growth posting 6.7Vo in
2008-09.against the average 9Vo in the three preceding years
justifying counter-cyclical fiscal stimulus package with fiscal
expansion and "liberal" monetary policy support.

The fiscal stimulus measures using deficit financing did
bring about a turnaround in the economy renewing the momentum
in the manufacfuring sector and exports, greater internal demand
and easing of credit to the private sector creating the prospect of
restoring the growth rate of economy to over 8Vo of GDP and for
gradual exit from the stimulus measures and budgetary expansion.
Nevertheless, it was recognized that the fiscal space for
continued adoption of expansionary budget was limited due to
weak mechanism for strict monitoring of the growth of
government expenditures at the national and sub-national
levels in the preceding years, resulting in large revenue and
fiscal deficits at the Central and State levels and the
consequent growth of public debt and interest payments and
the emergence of double digit inflation. He promised, accepting
the fiscal risk inherent in the use of expansionary fiscal stance, to
adopt a calibrated exit sffategy from it and capping the debt of the
Centre and States at 68Vo of GDP by 20L4-15. '

The United States:

Following the onset of fiscal and banking crisis astimulus
package was worked out soon after Barack Obama was elected
President, and the Congress gave it the final approval in February
2009 by passing the American Recovery and Reinvestment Act
which included tax concessions, relief to housing mortgagees and a
Troubled Asset Relief Program (TARP) to rescue the major banks
with huge "toxic assets" in their balance sheet.

Vol. V[ No. I January - March 2013
Vol. V[ No. 2 April - June 2013
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Euro zone countries
Seventeen countries in the European Union (EU) have euro

as their common cuffency. Most of these countries have also been

hard hit by the global financial turmoil, exacerbated by home-
grown imbalances in some countries. According to an IMF review
rn 2011 there were two feedback loops operating: one across

borders owing to the tight financial and trade integration of the

region, and another between the financial sector and the real

economy, with the recession adding to the financial sector's woes.

Bank lending remained subdued and financing conditions
relatively tight.

Although the budget imbalance should not exceed 3Va of
GDP, the real level was much higher. Budget deficit ranged from
5.6%o.in Germany to 9.57o in Greece and ll.67o in Spain (March
2010-).

Relative to the size of the fiscal stimulus package of the US
(5.6%o of GDP), the packages announced by Germany and France
were smaller- Germany 2.77o of GDP, and France0.6%o; Italy had

not adopted fiscal stimulus and countries like Greece had no fiscal
space. Their budget deficit is not therefore the result of one-time
fiscal stimulus package.

As the case of Greece shows, there has been concealment
of the real level of budget deficit so that Maastricht treaty
condition is not seen to have been breached. The concealment
of the magnitude of the budget deficit and the membership of
euro zone made it easy for countries like Greece, Spain,
Portugal, Ireland and Italy raise funds by issuing bonds at
competitive interest rates to meet resource gap allowing
unsustainable level of government spending until the market
realized their fiscal state.

The Case of Greece

Greece is a classic case of
concealment of real level of

nces. The real picture

oThe Economi^rr 3 April 2010

fiscal profligacy and deliberate
budget deficit with disastrous
was not known until the new
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government took over in october 200g under George papandreou
when prompted by deteriorating fiscar position, hJdiscl,oseci trretrue state. He revealed that its finances were far worse than
previous announcements, with a budget deficit of 12.7vo of GDp,
four times more than the euro zone liirit, and a pubric debt of $410billion_exceeding its GDp. Creative accounting helped the past
concealment.

. According to the Articie IV consultation report of the IMF
mission (May 2010) pre- October2009 period saw that taking
advantage of euro accession and cheap ioans available, Greece
enjoyed steady growth .,marked by upswing in per_capita'incomes
approaching the euro area average... However, since october 2009,with limited refbrms and insufficient policy adjusrment,
competitiveness deteriorated. Consequently, catching up was
largely 

_ 
financed by (more) debt, generating turg. 

--nr.ul 
and

external imbalances. The curent grobil crisis has stirted to afT.ect
Greece and marks a turning point in economic conditions gorng
foyld Necessary policy acljustments are inevitable to correct the
imbalances' Delaying adjustment couid lead to extended srowgrowth".

The mission report also highlighted: ,,Consumer 
and

business confidence, industrial producti-on, and retail sales have
dropped sharply" with Greece plunging into a shalp recession.

The report recornmendecl a comprehensive medium_term
policy program to borster confidence and toost potentiar growth byreducing public debt and budget and current account deficits to
create space for the private sector and to improve competitiveness.
Papandreou had to respond on pressure from France, Germany, andthe IMF, by promoting austerity measures, reducing spending,
increasing taxes, and introducing measures aimed ai combating
rampant tax evasion 

_and reducing the country's broated public
sector. The announced austerity program_ resuliing from pressurefrom Germany and other major ciuntries_ caused a wave of
nationwide srrikes, but yet did not fully satisfy the EU.

Vol. VII No. 1 January - March 2013
Vol. \4I No. 2 April - June 2013
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Spain and Portugal yvith large budget dejicit were notfer behind-

While Spain's economy was not in such a bad shape as

Greece's, its unemployment rate had reached I9.5Vo- far worse
than that of Greece by 2010. The buCget deficit was already far
above the euro-zone recommended limits, touehing lI.6Vo of GDP.
It had the added problem of a banking sector saddled with
subprime lending. Portugal was also a :rndidate for global bail cut
with burgeoning budget deficit (9.5Va of GDP in 2009), stretched
out banking sector, high cost sovereign bonds and rising public
debt. There were other euro-zone countries in similar plight. The
contagion was thus spreading from Greece to other euro area
countries that had high budget deficit, rising level of public debt
and banking sector woes. According to one survey, the risk
exposure in these three countries alone was about€1.2 trillion'.

Chronic use of budget deficit has now left the countries with
recession, productivity loss and large-scale unemployment and
the question now is not if the deficit should be cuto but when?

The United States

Following the 2008 financial crisis and the injection of funds
under the stimulus package to save the major investment banks in
disamay, tax benefits and investment in reconstruction programs, as

stated earlier, the US economy after showing signs of recovery bv
last quarter 2009 went into a swoon again. In his second term as

the President, Mr. Obama is iocked in battle at this writing with the
Congress on capping of government debt versus spending cuts to
limit the budget deficit. Like GDP, employee compensation and
proprietors' incomes grew at the slowest pace since the mid-1930s
over the past five years, making rising debt levels increasinglr
difficult [o service.

The US government deficits are likeiy to keep the credit and
foreign exchange markets on edge over the near term.
Washington's ability - or inability- to work down its massive debt

"Sources: Bank for International Settlements andThe Economisl
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obligations (standing at 96Vo of GDP in 2011) and worsening
current account deficit remain a key wild card of the financial markets.

Euro zone countries

Major countries in the zone save Germany are mired now in
the longest slump since World War II and suffered sixth-straight
quarter of recession in the first quarter of 2013. Borrowing costs

for business are significantly higher in these countries impeding
investmeht and job creationo. The youth not in employment,
education or ffaining (NEET) has increased between 2007 and
2012 with Greece topping at 257o of the population and Italy
following closely7. According to the WSJ6, "the medium-term
prospects for the region remain deeply troubled".

India
According to the recent issue of the Economist ,India's

economy is a concern. Growth is running at about 5Vo, nearly half
wh.at it once was. The external deficit is at a record, while inflation
remains stubbornly high. Last year India faced the threat of a
downgrade of its credit rating to "jltnk" status. Thankfully, Mr.
Chidambaram has shaken Congress from its stupor. The parQ is to
blame for the present budget mess, having launched a pre-election
spending spree in 2008 that continued. Subsidies, mainly of fuel,
almost doubled, to 2.47o of GDP. The Central Government's deficit
has been 5-6.5Vo of GDP. Add in spending by the states, and
India's overall budget deficit has been running at a wild 8-10Vo of
GDP.

The present Finance Minister
presenting his 2013-14 budget
emphasized again the constraints to
economic space "because of a high fiscal
deficit; reliance on foreign inflows to
finance the current account deficit, lower
savings and lower investment, a tight
monetary policy to contain inflation, and

strong external headwinds".

u Th" Woll Street Journal (WSJ)May 16,2013
TThe Econo*ist April 27,2013
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policy to contain inflation, and strong externai headwinds"'

Spelling out his recommended measures to address these

problems tre clteo the government's resolve to implement fiscal

Lonsolidation measures 
8 such as: Drawing red lines for the fiscal

deficit at 5.3 percent of GDP during 20l2ll3 fiscal and 4.8 percent

of GDP in2013-14'

As stated in the Economist, if the general government sector

budget (i.e. union and state governments with their independent

bodles tirat provide non-market goods and services) is considered

the deficit will be much larger (see picture above). For instance the

West Bengal and Uttar Pradesh governments alone have forecast

deficits of Rs 83,700 crore and 24,000 crole respectively fot 20L3-

14. If as set out in the IMF GFS guidelines the deficit of public

sector (comprising the general government sectof and govetnment

owned commercial undertakings) is reckoned the deficit will be

even larger. For instance Air India has a debt load of Rs400bn with

a loss of Rr60bn in 2012-13 and Bharat sanchar Nigam suffered a

loss of Rs 16bn on an investment of 1.66ffi11ion. There a1e many

state owned electricity undertakings (such as in Tamil Nadu) which

carry huge losses in their balance sheets and continue to suffer

losses due to government policy of providing electricity free or at

below economic prices. According to the Economist, the RBI
,,keeps the debt market under its thumb. It forces banks to buy

bondi, and has propped up prices by buying bonds itself' It now

owns 16% of the puUti. debt, not far off the level in the crisis year

of 1991".

Whentheeconomywaszippingalong'theborrowingdidnot
matter so much. But now, with slower growth, a debt spiral is a

real risk with public debt already touching 707o of GDP.

Borrowing has taken a heavy toll. It has fuelled inflation and a

balance-oi-payments gap, while crowding out the private

investment in factories and infrastructure that India badly needs.

tBased on report of Dr Vijay Kelkar's committee, set up by the Government of

India in August 2012, onfiscal consolidation roadmap'
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Rise in debt level will increase interest burden on the Union
budget from Rs 3l6674crore (2012-13) to370684crore (2013-14),
that is from 31.58Vo to 37.33Vo of revenue expenditure, squeezing
out resources from other items of expenditure.

Long periods of "borrow and spend'; policy have resulted in
erosion of checks and balances in the system, large tax evasioneand
wasteful expenditure besides p."rrur", from coalition partners to
overlook comrpt practices and political intimidation on
investigating agencies that led recently to the exit of Law Minister
following Supreme Court's adverse comments.

Activism of the Supreme Court and fiercely independent
Supreme Audit Institution provide some hope for relief from
the current situation.

Expose by the Audit Reports of crores of rupees of revenue
forgone (such as 2G scam, in the allotment of coal blocks etc.) and
the instances of irregular expenditures incurred in various schemes
and projects such as Commonwealth Games has set new standards.
The Comptroller and Auditor General (Mr. Vinod Rai) -whose
tenure expired recently- had adopted in pursuit of his constitutional
duties the difficult task of bringing home to those responsible for
stewardship of public finances that they can ignore their
accountability to the public at large only at the risk of public
exposure.

eA recent report by the MF compares India with other countries, adjusting for
their wealth. It implies that India's government revenues should be 25Vo of GDP.
At present they arejust 187o.
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THE BIRTH PANGS OF GENERAL ANTI' AVOIDANCE

RULE (GAAR) IN INDIA

D.F. SenguPta

Tax avoidance is a favourite pastime of tax planners across

the world. Successful tax planning leading to legal avoidance of

tax saves crores of rupees oi millions of dollars of tax revenue' Till

recentiy, not much was known about the shenanigans of corporates

or High Net worth lndividuals (HNIs) who manage to pay very

little taxes. Howevef, the world is passing through tough times

eversincethefinancialcrisiseruptedin200s.Governmentsworld
overafetakingstockoftheirtaxrevenuesandstartlingfactsare
coming into the open. Recent press reports suggest that Google'

S13rbu;ks, Amazon, all American multinationals' having revenues

fromtheirworldwideoperationshavemanagedtosubstantially
lower their tax outgo ln itre uK through various structures routed

throughtaxhaven-sandlowtaxjurisdictions.Accordingtoa
ReutJrs report _ ,How Starbucks avoids uK taxes'- since it opened

in the Ulfin 1998, the Starbucks UK subsidiary had made over 3

billion pounds in coffee sales, opened735 outlets but paid only 8.6

million pounds in income taies'1 That works out to a royal

.28Zo.Hence when governments announce expenditure cuts and

austerity measures, ihere is public outcry and call for concerted

action against sharp practices adopted by sometaxpayers' A protest

groop 
"u'tt.O 

'UK uniut' has sprung up in the UK to protest uquiTl

tax avoidan... er"orOing to a pres-s 'iltu'" 
of the group' on the 8'o

of December 2012, ou"i 40 piotests acfoss the UK took place at

Starbucks shops. Protesters staged sit-ins and transformed

ffiioner of Income Tax (Central Delhi)
rAvailable at http://www.reuters.com/articlel20l2ll0l15/us-britain-starbucks-
tax-idUSBRE89E0EX20 1 21 0 1 5
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Starbucks into refuges, crbches and homeless shelters in protest

against impact of lov"'nment's cuts on expendil"te ] In an

uipr"c"d"n?ed move Starbucks announced: "We listened to our

customers in necember and so decided to forgo cefiain deductions

which would make us liable to pay 110 million in corpcratlon tax

,nA y"u, and a further f 10 million in 2OL4' We have now paid f5

million and will pay the remaining !5 million later this year.',3

Similar protest have also been organised in the USA and also

in other European countries' The UK Public Accounts Comnrittee

(PAC) examined the functioning of Google' Starbucks and

Amazon in the UK and had stinging criticism against sucll

companies. Similarly, in the USA, the tax practices of Appie Inc'

havealsocomeirrforscrutiny.Thesemovementsandpubrlic
hearings are forcing the concerned governments to act by taking

varioui coordinateJ measures. Reducing tax avoidance ls now

included in the agenda of G-20 as well'

By contrast, in India, there is hardiy any pubiic outcry

against'tax avoidance. If at ali, the pink press and- the- business

nZt, 
"hunrrels 

actively campaigned against even the feeble attempt

of the govefiIment t; brin; in a General Anti- Avoidance Rule

iCnenl The attitude of Indian courts towards tax avoiriance has

alsobeenrather*ild.H"*"vet,foratime,afterthetirraneta'lcrisis
of 2008, there was a campaign against corruptian and in that

context, there was .o'n" 
"u11 

for revealing the narnes of Indians

having accounts in foreign banks' In 2OO9' sotne ret-lowned

citizeis led by Mr. Ram iethmalani filed a writ in the Supreme

Court of India aileging inaction by the government of lndia in

properly investigaiirig b]ackmoney' alleged to have.been generated

in India and stushed"in foreign banks abroad. while disposing of

thewrit,thesupremeCourtmadecertaincausticobservatitrnsthat
arerelevantinthecontextoftheeconomicphilosophyoftlre

ffieat:http://www'ukuncut.org.uk/b1oglpress-
release-over-40-uk-uncut-actions.across.uk.successfully-target.Starbucks-or'er-
tax-avoidance-and-impact-of- govemment-cuts-on-women
3 Starbucks agrees to iuy mittio", in British corporation taxes available at:

http://rawstory'co-li,liOt: l06123lstatbtcks-agrees-to-pay-millions-in-british-

corporation-taxes/

r{ : .;
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government and has a beadng on the attitude adopted

avoidance.* It may be worthwhile to note one such

which sums up the rather permissive attitude of the

towards tackling tax avoidance'

a 
Ram Jethmalani Vs' Union Of India [2011-TII-05-SC-INTL]

t nu- l"tt-t-alani Vs' Union Of India libid]'

"... [I]t would also appear that.in this..m]asm11^:l]::1t

environment in which greed is extolled' consplcuous

consumption viewed as both necessary and socially valuable'

and the wealthy vieweO as demi-gods' the agents of the 
'State

may have ulro ,"t""-bJ to tG notions of the neo-liberal

paradigm that the t9l; ;i the State ought to only be an enabling

one, and not exercrse significant control' -This 
attitud:- i::td

have a significant impact on exerclse of discretion' especially

in the context of regulating economic activities'. inll^1f1n9

keeping an account of the monies generated in vanous

activities, uotn regai aJ ilegar. carried-away by the ideology

of neo-liberalism, ii it ""ttiv 
possible lhat :he "*"-1'::t.tn"

State entrusted with the task of supervising the economic-and

social activities may err more on the side of extreme cautlon'

whereby signais of *tong doing may be ignored- even when

they are strong: in"untJ' of ihe powers that be ignoring

publicly visible stock market scams' or turning a blind eye to

"r*g"'r'""r" i["gd-;ning have become all too familiar' and

may be readily cited' ihat such activities are allowed to

continue to occur, with weak' or non- existent' responses from

the State may, at t"'i, t" charitably ascribed to this broader

culture of permissibiliiy of all manner of private- activities in

search of ever more lucre' Ethical coinpromises' by the elite -

those who wield th" po*"" of the state' and those who fatten

themselves in un 
"uti 

more exploitative economic sphere- can

be expected to thrive in an environment marleed by such a

p".rtiiri"" attitude, of *"uk""ed laws' and of weakened law

enfbrcemen, -u"hin"'ies and attitudes'" [Para'15]5 [Emphasis

addedl

towards tax
observation
government



INDIAN JOURNAL OF PUBUC AUDIT AND ACCOUNTABILITY / 17

Compliance scale- Tax mitigation, Tax Evasion and Tax
Avoidance

But before going any further it is necessary to understand
what tax avoidance is and why the same should be a woffy for any
government. In tax literature, tax avoidance is distinguished from
tax evasion. Tax evasion is a crime while tax avoidance is
generally considered to be legal. There is also another expression
that is found in the literature- tax mitigation, which is perfectly
legal and is encouraged by the government itself. For example, the
government wishes to encourage savings. With that end in view,
currently, it gives, a deduction of up to Rs 1 Lakh from the total
income of an individual taxpayer. Therefore, if I, an individual tax
payer having a taxable income of Rs 10 lakh, contribute to
Personal Provident Fund (PPF)6 or such other avenues and take
deduction of Rs I lakh and pay tax on rupees 9 lakh instead of on
Rs. 10 lakh, there is pure tax mitigation and no one can argue that I
ought to have paid tax on the entire Rs 10 lakhs. But if I omit to
include income of Rs llakh in my income tax return that is pure tax
evasion and is illegal. In between this two falls tax avoidance that
amounts to following the letter but not spirit of the law. It is
somewhat difficult to define tax avoidance in precise terms but one
can recognise one when one sees one. The OECD defines tax
avoidance as follows: a"terlr' used to describe an arrangement of a
tax payer's affairs that is intended to reduce his liability and that
although the arrangement could be strictly legal it is usually in
contradiction with the intent of the law it purports to follow".' It
will be easier to understand the concept of tax avoidance through
an example.

Example of tax avoidance and response of Indian judiciary

Cholamandalam Mutual Fund advertised in nowspapers
asking investors to invest in its scheme before March 24,2000 to
get double benefit- I00Vo investment in high growth technology

"Public Provident Fund (PPF) is a savings-cum-tax-saving instrument in India.
It also serves as a retirement-planning tool for many of those who do not have
gny structured pension plan covering them.
' OECD. Glossarv of tax terms.
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stocks-,a40VotaxfreedividendwithaZTaenttyand2Zoexitload'
M/s Walfort stock Brokers invested in the ittotu scheme'8 On

z4BDAXA,it bought 45,53"275,:/09 units of the Mutual Ftlnd @ R's

1i.sn per unit roi Rs 8 crores' 2'513 and 2613 werc Saturday and

Su*Ouy" On2ll3"WJfott redeemed the urrits @ Rs 12'57l unit f'or

Rs 5.90,55,207. Walfort was in the business of buying and selling

shares and stock. Since rt pmehased the uriits ior Rs 8 crores" and

r;iO-f"t nt 5,9A,55,207, it upputtntly incurred a loss..of Rs

),AA,4+,1g3. But for this transaction, it trad a business profit of Rs

9,''18"52,757 anO was to pay tax on 1{e-sartr:' 
But because of this

transaction, it paid i"* on'Ru 7,70,A7,954" thereby saving tax of

more than 60,00,000 (assuming a tax rate of 30%)" I-et us now look

at its cash now. Watfort had'paid Rs 8 cr'cres' got back Rs 5'90

crores. It also got u JiuiO"nd of Rs 1'82 cror:es @ Rs 4i per unit and

;;;; incentiie of Rs 23,76,778 thereby recouping the loss' The

;eauty of the scheme is that the dividend is tax-free under section

10(33i of the lncome Tax Act'e Therefore' just by writing a cheque

for R.s I crores for 1 day, Watrfort rnanaged'*.tt-du"troits tax

liability by Rs 60lakh r'vithout any impact on rts casn rlow'

Asfortheiegisiativeintent,itwaswithaviervtoencourage
and prorrrote the'*"o"iop*ont of- the eapitatr rnarket .that 

the

gtlu.**"ttoflndia,f,irstex*nepteddividenelincorneinthehands
of the individual investors in the year 1997 ancl subsequently

extended the same t0 rnutuatr f'unds in the year 1999' While

introducingtheexemptionprovision,thelegislaturedefinitelyhad
not intended nor anticipated that some fesourceful taxpayers would

exploit the price differential between cum-dividend and ex-

dividendunitstogeneratelossandtherebryreducetheirtaxable
incomes.

Wtren the rnatter reactred ttre Supreme Court' however' the

court, inter-alia, hetrd as foilows:

ffireme court in the case of commissioner of

IncometaxVs'Walfbrtshare&StockBrokersPvtLtd[20i0-TIOL-47.SC-IT].gAttherelevantti-",-cu.."nttyMutualFundclividendisexemptuls10(35).

'u It might have had ;" p"y t;" amount for arranging the fund for one day but

that should not be very significant'
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"with regard to such cases we may state that on facts it is
established that there was a "sale". The sale-price was received
by the assessee. That, the assessee did receive dividend. The
fact that the dividend received was tax-free is the position
recognized under section 10(33) of the Act. The asseJsee had
made use of the said provision of the Act. That such use cannot
be called "abuse of law". Even assuming that the transaction
was pre-planned there is nothing to impeach the genuineness
of the transaction..."

'One can indulge in endless sophistry as was done by the
supreme Court in the above mentioned case about whether there
was any abuse of the law by the taxpayer concerned, but at the end
of the day, the stark reality was that the taxpayer, by merely
writing a cheque for a day, generated a tax loss and by sltting the
same off against its business income saved more than Rs 60 lakh.
To put in another way, the exchequer was poorer by Rs 60 lakh,
which now has to be made up by other taxpayers who do not have
at their disposal expert advice, time and money. Even if it is not
illegal, question can be asked whether such a iystem is fair. And
one must remember that fairness is at the heart of a good taxation
system in a democracy.

There are many more examples of such unfair redistribution
of tax burden because of some taxpayers resorting to egregious tax
planning. The reaction of the government of Indiain such cases has
been either to let the system continue or take reactive actions by
plugging the particular loopholes. For example, while dividend
stripping transactions had been going on for quite some time, it
was only in the year 2ool that the governrnent introduced section
9aQ) by stipulating that the loss in such cases will be disallowed
unless the holding period of the share/unit was at least for a certain
period." This could then prevent some of the same type of cases.

11 Section 94(7) states:
Where-
(a) any person buys or acquires any securities or unit

three months prior to the record date;
such person sells or transfers-
such securities within a period of three months after such date; or

within a period of

(b)
(i)



20 / INDIAN JOURNAL OF'PUBLIC AUDIT AND ACCAUNTABILITY

However, soon tax planners figured out that the same game could

be played with bonus' There *itt U" a price- differential between

cum- bonus units and ex- bonus' Therefore the government' agaln

acted reactiveiy andin-ioo+ introduced section 94(8), thisrtime to

include within its ambit even the cases of bonus striping' " But by

it 
",,irn" 

enough damage has already been inflicted on the revenue'

Tax avoidance and tax treaties: Treaty shopping

The game of tax avoidance can be played mucf more easily

if internationut t untuctions are involved' The ruies here are

somewhat complicated and arcane and could be beyond the

.o*pr"t 
"tsion 

of 
'ome 

of our judicial minds so far trained at most

to deal with only ""t"t "t 
physical exports of goods' The fact is

that the Indian ""ono*y-ir 
now *"1t and truly integrated with the

world economy aJ instruments and methods of tax planning

techniques are minl-boggling' W? t1" mention here one game that

is being constantllipi"y"d ;;t in India - 'treaty shopping' and the

(ii) such unit within a period of nine-:ltLt- uft"t such date;

(c)thedividendorincomeonsuchsecuritiesorunitreceivedorreceivable

i;;11i,j",'"'r"r:il n;:;;i."g to him on.account or such purchase and.sale or

securities or unit, to ttre exteit such loss does not exceed thl amount of dividend

orincomereceived",,"..l""ur"onsuchsecuritiesorunit,shallbeignoredfor
;;";;;;."t of computing his income chargeable to tax'

12 Section 94(8) states:

[i"t"-un, person buys or acquires any units within'aperiod of three months

priortotherecorddate; -rr:.:^-^1,.-iro .r,ithnrrf nnv oavment on the
(b) such person rs allotted additional units without any payment

Uasls ofhotding of such units on such date;

(c) such person sells or transfers all or any of the units referred to in clause

(a) within a period or nin" ;;h. after such date, while continuing to hold all or

),ry oi,tt" additional units refened to in clause (b)'

then, the loss, if any, arising to him on account oi such purchase'and' sale of all

or any of such units ilil; ignored fot t\: purposes of computing his income

chargeable to tax and 
"oi*itt"iunOing 

anything contained in any other provision

of this Act, the u-o"'i'"fi"iot' to ignot"a shall be deemed to be the cost of

purchase or acquisition'";'.;;i; Jaltlonut unirs refered to in clause (b) as are

'held 
by him on the date of such sale or transfer'
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government of India is yet to come up with a coherent answer to
the problem.

Countries enter into bilateral double tax avoidance
agreements with each other in order to encourage mutual trade and

investment. Since most countries tax their residents on their
worldwide income. in the absence of a relief mechanism, the tax
burden can be prohibitive. Therefore there is a genuine need to
prevent double taxation. These treaties work on the basis of an

agreed allocation of taxing rights between the two parties to the

agreement. Normally the country where the income is earned i.e.,

the source country gives up its right of taxation over certain heads

of income either wholly or partially in favour of the country of
residence of the investors. These treaties are based on certain

models- the prevalent ones are the OECD model and the UN
model. The OECD model is suitable for treaties between capital
exporting countries since in such cases the trade and investment
between the countries concerned are more or less in balance.

Therefore, overall the tax sacrifice by the countries concerned will
be in balance. The same is however not true for treaties involving
capital exporting and capital importing countries. Here the capital
importing countries give up more revenue. The UN model gives

more taxing right to the source country and hence is more suitable

in such situations. In its tax treaties India generally follows the UN
model. These models of course keep on evolving and changing'

For reasons as yet unknown, India had entered into a tax
treaty with Mauritius in the early eighties that was based on the

OECD model, thereby giving more right of taxation to the country
of residence. The most significant source of income where India
has given up its right is capital gains. Peq se, this would not have

been a problem since it was hardly likely for Mauritius to be

exporting capital to India. But then in the nineties, Mauritius
declared its intention to become an offshore financial centre

thereby encouraging foreign registered companies fo set up post

box companies in Mauritius, which could then invest in India and

get the benefit of the India-Mauritius tax fteaty. An investor from
USA would have paid capital gains tax on its exit from its
investment in India. But if the investment were just rotrted through

Vol. VII No. 1 JanuarY - March 2013

Vol. VII No. 2 April - June 2013
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Mauritius, no such capital gains would be taxable because India

would have no tigt'iti tax"under the treaty and-Mauritius would

not tax such gains i" loi"* of its domestic tax law' No wonder'

therefore, any investor from any counffy would like to set up a

paper company in Mauritiu' u"d it'u"'t in India and consequently

;;; t" cupital gains tax on exit'rl

Here again the tax administration's efforts to stem the

hemorrhage of tax revenue have come unstuck- partly due to the

administration's unwillingness to take on the menace head on and

partly due to o.r, Sup'""tZ Cgry's. misplaced sympathy for the tax

planners. When u,t o'fiJ"t in Mumbai challenged the availability of

the treaty benefits in the case of some FIIs' stock market reacted

adversely, tt " 
gou"L*"nt puni"ked and forced CBDT to issue a

circular no 789 which in effect prevented the tax officers from

questioning ttre OonafiOe of such Mauritius based investors' On a

public interest petition against the.issue of such a circular' the

Delhi High Court O"tf#O it to be ultra vires' However' the

goveffIment itself tppt"ftA ^'h: 
tl*,decision and the Supreme

Court upheld th" ;:';;;- of 
^the 

CBDT to issue the impugned

circular. Whiie doirig so, the Supreme Court also came out with a

gem, which i, no* iil'ty well known in all tax literature relating to

International taxation''"

"There are many principles in fiscal economy which' though at

first blush mighr ilF; to be evil, are tolerated in a developing

economy, in the lt't"'"'t of long term develoqmen:l3:lt:tl"

financing, tbr example, is one; tfeaty shopping' in our vlew' ls

another..."

Tax avoidance from an economic perspective

t.

I
ti

I

There are some principles of taxation' which are no\\

universaily accepteJ to ie the hallmarks of a good tax system'

These are equity' ti-pirciiv' neutrality and'efficiency' 
-These

principles ur" d.,'uJ?i"* nA"t Smith's work but are relevant

ffiareotherbenefitsalsoofinvestingthroughMauritius.
These are not discussed here'

'o Union of India v,. e'uli-eu"hao Andolan [2003-TII-02-SC-INTL]'
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even to this day. unchecked tax avoidance violates each of these
basic canons of taxation.

The concept of equity has two components- horizontal equity
and vertical equity. Horizontal equity implies that simiiarly
situated taxpayers should pay similar taxes. How"uer, avoidance
activities are more prominent in some sectors than in others. Thus,
a salaried person having the same income as that of a businessman
or a professional has much less scope of avoiding taxes since all
his income is subject to deduction of tax at source. Therefore, a
salaried'taxpayer feels discriminated against. vertical equity
tmplies that taxpayers in dissimilar economic situations should pay
dissimilar taxes. That is the reason why we have the slab system of
taxation. Tax avoidance activities also violate the concept of
vertical equity since tax avoidance schemes being costly, these can
mostly be availed of by the wealthy and affluent seciions of the
society. similarly, tax avoidance activities also consume a great
deal of time and energy on the part of the best of the lawyers,
accountants and administrators. Therefore, the same is at the same
time inefficient for the economy as a whole.

Even though in India, the response of the administration to
avoidance activities is not that swift, many a times the particular
loophole is plugged adding to the volume of the tax code and thus
contributing to the complexity of the tax system. The response of
other administrations, notably that of the UK is swifter. It is
believed that there are 300 Targeted Anti avoidance measures
(TAAR) in the uK that has resulted in the UK tax code being the
longest one in the world.15

If tax avoidance activities turn out to be too profitable, these
may even influence the choice of economic activities, thus
violating the concept of neutrality which dictates that the tax
system should not influence or prefer particular ebonomic
activities.

Finally and most importantly, since government,s spending
needs hardly contract, the revenue lost due to avoidance bv

-

" Report dated 11, November, 2011 of Graham Aaronson, eC.
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pafticular set of taxpayers has to be made up by others and this

itren ls patently unfair io the compliant taxpayers who stick to the

straieht and narrow.

GAAR, the earlY attemPts:

Itisthusobviousthatintheabsenceofarobustjudicialanti-
avoidance doctrine as also due to the iack of poiitical will in

quickly coming up with specific anti-avoidance rules (SAAR)' the

only way left ior th" tu" administration is to have a statutory anti-

uuoiduni" rule IGAAR]. Most of the important economies alreadr

have such tules.16

The proposal for having a statutory general anti avoidance

rule was in fact, mooted for the first time in India by the,9xpen

committee that was set up by the goverarment in 1996.17 The

committee that gave its report rn 199'7 obsenred as follows:

.,Taxation is now regarded as an important cost factor and so it

isacommonpracticetoundertaketaxplanningtoensurethat
while tax is ieduced or totally avoided the transactions are

structured within the legal framework of the law to minimize

costs. While tax avoidance by taking advantage of law as

distinguished from evasion is generally considered legitimate'

thelinebetweenthetwohastendedtobecomethin.Hence,
maytaxsystemsintheworldnowcontainprovisionsdefining
unacceptatle tax planning. These provisions have come to be

knownasanti-avoidanceprovisionswhichcovercasesother
than those of sham transactions amounting to outright tax

evasion."...

The group was of the opinion that section 33 of the

singapore Income-tax Act with a few changes will be best suited to

our conditions. However, the government fe1l and nothine

happened for next 13 years till 2009.

ru GAAR is in place in the following countries: Australia, Brazrl, canada, china-

Germany, Hong Kong, Ireland, iapan, Netherlands' New Zealand' Poland-

Singapore, Soutti ltrica, South Korea, and UK' In the USA' although there is n"

GAii per se, economic substance doctrine has been codified'
tt M.. P. Chidambaram was the Finance Minister at that time'
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DTC and GAAR

It was only in 2009 that the government unveiled a Direct
Taxes Code for the first time to replace the old and amendment
ridden Income Tax Act. Amongst the many controversial proposals
was the proposal for introducing a GAAR in India. Explaining the
rationale, the discussion draft released on the occasion
mentionedl8:

"24.1 Tax avoidance, like tax evasion, seriously undermines
the achievements of the public finance objective of collecting
revenues in an efficient, equitable and effective manner.
Sectors that provide a greater opportunity for tax avoidance
tend to cause distortions in the allocation of resources. Since
the better-off sections are more endowed to resort to such
practices, tax avoidance also leads to cross-subsidization of the
rich. Therefore, there is a strong general presumption in the
literature on tax policy that all tax avoidance, like tax evasion,
is economically undesirable and inequitable. On considerations
of economic efficiency and fiscal justice, ataxpayer should not
be allowed to use legal constructions or Transactions to violate
horizontal equity.

24.2 In the past, the response to tax avoidance has been the
introduction of legislative amendments to deal with specific
instances of tax avoidance. Since the liberalizatton of the
Indian economy, increasingly sophisticated forms of tax
avoidance are being adopted by the taxpayers and their
advisers. The problem has been further compounded by tax
avoidance arrangements spanning across several tax
jurisdictions. This has led to severe erosioll of the tax base.
Further, appellate authorities and courts have been placing a
heavy onus on the Revenue when dealing with matters of tax
avoidance even though the relevant facts are in the exclusive
knowledge of the taxpayer and he chooses not to reveal them.

24.3 In view of the above, it is necessary and desirable to
introduce a general anti avoidance rule which will serve as a

18 Discussion draft on Direct Taxes code. 2009.
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deterrent against such practices' This is also consistent with the

international trend."

The reaction oftrade and business associations ever sincel

been of open hostilitv aganst gAlR ol th"- ul:::1*"t:::1:
,h;^n,-o..,oilorr" "orrf"i 

uifettered discretion to the tax authontr

who would now be empo*"r"d to ign-ore business,1"i:?"1t:l:

;;J;;;;";;";'-i" tt'" first diaft that was released' the

authorities in the following circumstances could 
11t"O,-".O-11*

igrror" an 'impermissible avoidance agreement' with ne

;;"."q""n"".. 
-An 

impermissible avoidance agreement was

AS:

"[A] step in, or a part or whole of, an arrangement' whose matn

p"tptt" is to obtain a tax benefit and it'-

a. creates rights, or obligations, which would not normally

created between p"t*o* dealing at arm's length;

b. results, directly or indirectly, in the misuse' or abuse' of

provisions of this Code;

c.lackscommercialsubstance,inwholeorinpart;or

d. is entered into, or carried out, by means' or in a manner'

would not normally be employ"d fot bonafide purposes'"

The DTC BilI having undergone many changes was fin

introduced in the Parlianient m lOtO T9 Yut ::f"1"9,'o.
SiutAittg Committee on August 30, 2010' The Standing Comml

discussed the contentioris issues threadbare with vari

stakeholde6 for ou"r i y"* and gave its report incorporating

su g gestions on Vtur"t 
- 
g', 20 I2'. Ot" iit- ^t"T:: :*^t:, r"":Ti^:

u"":;ffi;;ffi the meanrime, cornered over the allegari

inaction on the fiont of tackling'black money' thethen Fir

Mirrir,". decided to fast track certain anti-abuse meas

contained in the DTC including the GAAR' It is true that

provision as incorporated in th" Fitt*"e Bill' 2Ol2 dlfferc

some aspects from ihe originat DTC Bill ^ "ri? 1:T^::::
rogg"t,"i by the Standing Committee' Responding to cntrc

however, assurances wer- given and.certain "h*q:: Y:l:
-ua" ufr"uay diluting the original provision' It was also

Vol. V[ No. 1 JanuarY - March 2013

Vol. VII No. 2 APril - June 2013
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defer the implementation of GAAR by one year to 2013 and to
issue suitable guidelines by constituting a committee headed by the
Director General of Income Tax (International Taxation).

Constitution of Shome Committee and deferment of GAAR

After the passage of the Finance Blll20t2, there followed a

media blitzkrieg that painted a very bleak picture of the economy
and predicted the impending withdrawal of all foreign investments
from .India. A hype was successfully created that the GAAR
proposal was solely responsible for the dismal economic situation
of the country.

Meanwhile there was a change in the Finance Ministry and
for about a month, the PM also held the Finance Ministry portfolio.
It has been widely reported that the PM was uncomfortable with
the stance by the Finance Ministry in the budget and was of the
view that foieign investments should not suffeiat any cost. 1e The
then FM having moved to the Presidential Palace, the first thing
that the PM did was to appoint Dr Parthasarathy Shome to head a
committee 'to undertake stakeholder consultation and finalise the
guidelines for the draft GAAR guidelines'. Reading between the
lines, it was obvious that the committee had to find suitable
intellectual justification to dilute the GAAR provisions.

Dr Shome has obliged by proposing to defer the
implementation of GAAR by three years. In order to sound
reasonable, he proposed to immediately announce the
implementation of his suitably diluted GAAR from the year 2016-
17. *Prc announcement is a common practice internationally, in
today's environment of freely flowing capital" says the report.

And what is the justification given for the deferment? This is
supposed to be on 'administrative grounds'. "It needs to be realized
that GAAR is an extremely advanced instrument of tax
administration - one of deterrence, rather than for revenue
generation - for which intensive training of tax officers, who would
specialize in the finer aspects on international taxation, is needed."

leSee for example story by Reuters in
http://in.mobile.reuters.com/article/economicNews/idINDEE85R0GX20120628
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defer the implementation of GAAR by one year to 2013 and to

issue suitable guidelines by constituting a committee headed by the

Director Geneial of Income Tax (International Taxation).

constitution of shome committee and deferment of GAAR

After the passage of the Finance_ BlIl2012, there followed a

media blitzkrieg that painted a very bleak picture of the economy

and predicted the impending withdrawal of all foreign investments

from tndia. A hype was successfully created that the GAAR

proposal was solely responsible for the dismal economic situation

of the country.

MeanwhiletherewasachangeintheFinanceMinistryand
for about a month, the PM also held the Finance Ministry portfolio'

It has been widely reported that the PM was uncomfortable with

thestancebytheFinanceMinistryinthebudgetandwasofthe
view that foreign investments should not suffer at any cost. le The

then FM having moved to the Presidential Palace, the first thing

that the PM did was to appoint Dr Parthasarathy Shome to head a

committee 'to undertake-stakeholder consultation and finalise the

guidelines for the draft GAAR guidelines'. Readingbetween the

iines, it was obvious that the committee had to find suitable

intellectual justification to dilute the GAAR provisions'

Dr Shome has obliged by proposing to defer the

implementation of GAAR by three years' In order to sound

rea-sonable, he proposed to immediately announce the

implementation of trir iultuOty diluted GAAR from the year 2016-

|7. ,,Pre announcement is a common practice internationally, in

today,s environment of freely flowing capital', says the report.

And what is the justification given for the deferment? This is

supposed to be on 'adrninistrative grounds'. "It needs to be realized

th;i GAAR is an extremely advanced instrument. of tax

administration - one of deterrence, rather than for revenue

generation - for which intensive training of tax officers, who would

Ipecialize in the finer aspects on international taxation, is needed."

ffi
http://in.mobite.r"ut"rs."omlarticle/economicNews/idINDEE85R0GX20120628
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This is one of the lamest excuses that one could think of. The

committee ignores the fact that GAAR is not restricted to

international transactions. It is relevant in domestic transactions as

well. Moreover, what is the purpose of deterrence if it does not

lead to revenue augmentation? Mere existence of deterrence is
often times sufficient for revenue augmentation.

It is true that officers need to be trained. But training is an

on-going process, particularly for the officers of the ta\
department. Many new features come in the law at periodic
intervals. Today, there is no CFC legislation in India. If and when

it comes, again as a measure, of detenrence, should we again

postpone its implementation on the ground that officers are not

suitably trained? Taxation is a dynamic subject. Issues would arise

at regular intervals. They have to be met by the administration
and when they arise through training and through other means

communication. Training should follow tax policy not the ot
way round.'o The excuse of not introducing an anti-avoida
legislation on the pretext of inadequate training therefore
hollow.

Leave Mauritius route open

There are quite a few proposals given by the S

committee that, if accepted, will render the GAAR provlsl
virtually ineffective. But we highlight here the proposal of t
committee to keep the Mauritius route wide open. This is t

since one of the unstated obiectives for the introduction of GA
was indeed the closure of the Mauritius route. We may recall

I
t

I

I

:

u

i
I
i
{

not very long time back the government^had placed before t

Parliament a white paper on black money. "The white paper git
a table of the share of equity inflows of top in-vesting countries

follows:

20 
See article in EPW -'Taxes and Death are inevitable but GAAR is avoidable-

M. Govinda Rao and R. Kavita Rao.
tt white Paper on Black Money- presented on 16'h May,2012.

!
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(A]l fi us$

The white paper then mentions:,,[T]he two topmost sourcesof the cumutarive inflows from April'zbOO ,;M;;;bil *.
Y:Yll (41.80.per.cent) and Singapore (9.17 percent). Mauriti
and s ingapor"'ith rh"t ;;u ;;;"J;; J ;;;;ffi :"#3 Jlil:J':;ofsuch huge investments and it is apparent that the investments arerouted through these jurisdictions ioi avoidance of taxes andlor forconcealing the identities from the revenue authorities of theultimate investors, many of whom could actualry ue rncianresidents, who have invested in their own companies, through aprocess known as round tripping.,,

It was therefore expected that the proposed GAAR wouldtackle the problem. In this context, the Whije iup", stateJ:
"5.2.62 India has consistently taken the stand againststructuring of transactions through tax havens by 

"r"utirrg 
ucomplex chain of subsidiaries foi avoidance of tu*"r. il;iuntax administration has arways been of the view that foreign

investors in India should puy tut", on their'income 
"itrr", 

inIndia or the country of their residence, and does not endorse
attempts to avoid taxes in both the countries by use of suchopaque tax-avoidance structures. The legislaiive measuresincluded in the Finance Birr 2012 and the introduction ofGAAR can create_ necessary deterrence against suchstructuring and thereby plug this loophole for ti" 

"uurion.,,(Emphasis added)

Vol. VII No. 1 January - March 2013
Vol. VII No. 2 April - June 2013

Rank Countrv 2008-09 2009-10 20to-11
2000-01 to

20to-1,1

uJ $ milIon)
Percentage of
cumulative inflowsI Mauritius 11,229 10,376 6.987 <A a11

2 Singapore 3.454 ) \10 |,705 r r,895
3 U.S.A r.802 r.943 1.170 9,449 7.28A U.K 864 657 /)) 6.639

Netherlands 883 899 | )12, 5,700 4.396 Jaoan 405 1 .183 r.562 5 )'76 4.0'77 Cyprus r,28'7 r,627 9t3 4.812
6 Germanv 629 626 200 2.999 z-t I

135
9 France 427 ?n? 734 2,264
10 U.A.E 257 6)t) 341 1.890 lLA

TIOWS 27.331 25.834 lq 4)1 129,716 100
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However, the Shome committee did a perfect U-turn and

observed as follows:
,'stakeholders also raised an issue regarding the status of

Circular No 789 of 2000 issued by the Govt' The Circular

prouiO"O that a Certificate of Residence (TRC) issued by the

Govt. of Mauritius would constitute sufficient evidence for

accepting the status of residence of a person as well as

beneficial ownership for applying the tax treaty' Currently' the

Revenuo cannot toot into itte g"""i"eness of residence of a

company incorporated in Mauritius based on commercial

substance, or other criteria, once a TRC is issued by the

Mauritius authorities. Thus, the Circular would be in direct

conflict with GAAR provisions' Hence' clarity was sought by

stakeholders whether the Circular would be withdrawn after

commencement of GAAR or, if not withdrawn' whether it

would still be applicable to avail treaty benefit'

ln view of the above, the Committee recommends that' where

Circular No.e 789 of 2000 with respect to Mauritius is

ufpii.uUf", GAAR provisions shall not apply to examine the

gi'nuirr"n"rs of the residency of an entity set up in Mauritius'"

(Emphasis added)

The trogic adopted by the committee is curious to say the

least. The committee first propounded a theory that wherever there

is a special anti-avoidance irovision in the Act or treaty' that

*t outO prevail and GAAR strould lot be applied in such cases'

This is completely contrary to the practices adopted by the

countries that have adopted GAAR so fat'22 The committee then

ffiocument put up byHMRC,.under the title

.ImpactofGAARonotheranti.avoidanc"-"u,*"*'inPara.2.5,itismentioned:

..TheGAARwillbeonestrandinHMRC'sapproachtotacklingavoidance.It
will not affect HMRCis-tilnt ot ability to challenge in the normal way

arrangements which it "o"iia"t' 
ineffective in achieving a tax avoidance

purpose. If arrangeme*t Ocl not fall within the GAAR; they may still be

regarded as avoidance- HMRC will challenge and' where it can' counteract all

foims of tax avoidance:
.usingtheGAAR,whereitapplies,asanadditionaltoolalongside

existing anti avoidance

?
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equated the circular 789 issued in the context of Mauritius ffeaty as

discussed earlier as a kind of a SAAR and then adopting its own

logic recommended that whenever investments are structured

through such jurisdictions, the same should not be questioned by

GAAR thereby negating the very purpose of bringing the provision

into effect.

Conclusion:

GAAR fChapter X-A] is technically a part of the Income Tax

Act, 1961. But, its implementation has been deferred till 2017. It is
therefore yet to be born and even before its birth, Dr Shome's

prescriptions are there to ensure that either it is still born or has a

stunted growth. It is not known which govelnment will be in power

in2017. But going by our record, it is unlikely that in India we will
have a very strong anti-avoidance legislation for any time to come.

After all. the circular '789 was issued at the time of the NDA
government in the year 2000. Thereafter, the UPA govemment has

not only continued with it but also scuttled any move to get rid of
the same. Indonesia has scrapped its tax treaty with Mauritius
precisely because of such misuse. China has amended the article

relating to capital gains in its treaty with Mauritius. It seems

therefore that there is bipartisan support to continue with the

present system with occasional noises about tax avoidance. The

recommendation of the Shome committee thus nicely fits in with

the view articulated by the Supreme Court which we mentioned at

the beginning of this article that the agents of the state may eff on

the side of extreme caution even when there are strong signs of
wrong doing. 23

o tools; and
o using existing anti-avoidance tools where the GAAR does not apply"'

After this article was submitted, the CBDT has, on the 23 '" September, 2013

notified the GAAR rules, 3 years in advance. In the final rules there is no

reference to exemption for the Mauritius route as suggested by Dr. Shome but

neither do the rules categorically say that such entities would be subject to

GAAR. Circular 789 continues. The question of primacy of sAAR over GAAR
is also left open. Moreover, it is specifically mentioned that investments by

foreign investors by way of offshore derivative instruments or otherwise in FIIs

would not be subject to GAAR. Thus participatory Note (PN) investments will
clearlybe out of the ambit of GAAR. (See CBDT Notification no151201'3).

v,t,.t

#
&
irj

:..

*
t,



Ajit Patnaik

The governance atmosphere l"l]alt f"w'y"ult 
11thick 

with

technically u".o-priJttJt"polt o{ CAG on the economic sector

i,;."*ti'*"*'ffi 
"T#';t":.*X":il1*'*-1iltn.T

;ff|TXl J:i iTi",i,n'" ;elt and *'a 
-u".o,iiions 

ag ainsi the 
c AG in

person. Gou"-*"niai'i;il;" technical and matter of fact exercise

where the n,uto"ing*ltOtt professionals diligently meet the

professional ,"qoi'""i""t' in muki"g the Audit Reports far from

itte din and bustle of the 'madding crowd'' Economic sector audit

dealing with allotment and development of natural resources which

has seismic implications on economic growth of the country and

living standards "i'ft" 
p""ple' has exP-ectedly g?e,3:;3 til,ffill

COAL BLOCK ALLOTMENTS'AUDIT REPORT ON

..WINDFALL GAINS''

ffiDeputy comptroller & Auditor General

ilftJJJ;:il""rr, ,nl, afeas of natural resoufces without

appropriate regulations 1o' po"ible maximisation of realisable

value keepirrg puortc interesi in view was an open invitation for

carpet-bagging.

The Report No 7 of 2012 ofthe CAG on Allocation of Coal

Blocks and Augmentuti* of Coal Production won wide acclaim

f oritsincisiver"no*ilre"unJ'""mi"ur"^:*l1l:^"*fl:-*rLll"tjtlli;
:;i':,i"*r;;;;;i*rfis and members of parliament.It was not a

routine report of tt'" 
-Couernment 

Auditor on dgficiencies in

maintaining accounts. The Report as a rwiew ot t!1nT::11":
of the Government in allocation of coal,ltT5^Jff-'1,3t?:"i"fi?

;lJll"ffiJli:'J;',r, ,n" enersy sector in highlighting how the

procedural delays *-irrfirttrliies led to inefficienciep in policy
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formulation and implementation and windfall gain to privateparties, of which a part could have been taped for pubric revenue.
Coal, because of abundant reserves in the country, has beenrecommended as the primary source of energy, by,ru""erri,n"Committees on Fuel policy; one of the early 7r__irt""s beingchakravarti committee of igls.India is the thira tu-.g"r[roau"".

and consumer of coal after china and uS'. as statea u-y tt l surrt*comririttee (2005) in its report, coal shall remain India,s mostcompetitive fuel choice for power generation over the next 25-50yea'.' with' coal accounlils for 50 percent of primary commercialenergy during ttrllwellttr pran period, the demand for coal isexpected to reach gg0 MT, the domestic production rras to grow atan average rate of g percent, to partially meet the demand apartfrom imports. The position of coal being what it is in ,h" 
"rr"rgysecurity scenario of the country, it was gernane that Audit shouldhave taken up audit of coal btoit allotments.

Thrust of the Report
a) CIL falling short of planning Commission targets

Coal India Limited (CL) was within rhe close range ofachieving internal targets fixed by it w-i!h trre proouction ,urrgingbetween gg'2r per cent in 2006-07 to g3-66 per cent in 20r0-1r.However, cIL achievement felr short of the targets set by thePlanning commission--in 2010-1r by 51 milion tonnes and it failedto supply 54.41 million tonnes of coal as per Fuel SupplyAgreemenrs (FSA) during the period 200g-09 to z^oto-t t.
There was no effective mechanism to monitor end_use ofcoal which defeated the purpose of distribution of coal to small andmedium consumers as per the New Coal Distribution p.fi"l 2007,involving diversion of Coal to sale in black market.

_ As per recommendations of Energy Coordinationcommittee' since out of 2g9 coar blocks ont/iso ot*t, *"."planned to be exploited by CIL by 2)tt_t)Jg Lrpr.."i 
"."rblocks were to be dereserved to enabie other players to do miningin them. However, out of 4g blocks dereserved from CIL as ofJune 2011' 9 remained unallocated, 3 were deal rocated after

Vol. V[ No. 1 January _ March 2013
Vol. VII No. 2 April - June 2013
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allocation, 9 blocks had not commenced production though the

norrnative date of production was 
,over 

and in 27 blocks the

normative date of froduction was.between July 2011to April

;T;;rh* defeating the purpose of de-reservation'

In the 32 projects under different subsidiaries of CIL' project

execution was dealyed by 1 to 12 years which further accentuated

the demand -suPPlY gaP'

out or bv apP"""::;-": 
"".]'.,1'.o..,**"nded. 

similarly' in the

H'.':ltT-Tr'T1"fi?i{'3"H3#il';;;;iOsappricantsonlr
2 werescheduled to make presentations' However' the SC made

six recommendations- In b;h the cases' speaking reasons for the

decisions were not on record'

b) Allocation of captive coal blocks-

The coal blocks were allotted to PSEs through Government

dispensation route, *t'it" 'tt" 
allocation to captive users other than

Ultra Mega Power p'":"t" (UMPP) were made through Captive

Dispensation ot .tn" 
l""ommendations of the Inter- Ministerial

Screening Co*-ttt"-" ii"'"""i"g Committee )headed by Secretarl.'

Coal. UMPp, *"'"" ;";;"d ""oal blocks through tariff-based

competitive biddi";t;Jihe guidelines of Ministry of Power'

The Screening Committee (SC) while scrutinising the

application, $id noi record the comparative evaluation of the

applicants to be procedurally transparent' In Fatehpur coal block

out of 6e "ppu"Iii"''--se 
unnii"u"tl 1u;5 :*1"# t1l[:

c) competitive bidding of coal hlocks-

With the increase in demand in the Tenth Five year Plan on

enersy availability, ;;;;11"*s foJ coal biocks increased with

HlS"Ju;;;J"*"i'o;;; ;;i' It was de rigueuq that when there are

large numb", of upfiicants' a fair uni to*p"titive system for

selection of allotteevinii. .L"ii* the- fair valui should have been

put in place. Ho*"ul'"-ttti'-*u' not done till as late as September

zoto and n"t*uli' 
";;\; *^n;". :* y1"i -.f:*yiff;l;

6:Y#;J;;?'"g"i"ti"'l Act' 1e57 and the rules for auctron

iespectivelY were notified'
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On28Jurrle2o}4,theideatoallocatecoalblocksthrough
competitivebiddingwasmadepublicataninteractivemeeting
heldwiththestakeholdersundertheChairmanshipofSecretary
(Coal). The then Secretary (Coal) on 16 July 2004 minuted
.....since there is a substantial difference between the price of coal

supplied by Coal India and coal produced through captive mining'

thereisawindfallgaintothepersonwhoisallottedacaptive
block.....thebidding"systemwill.onlytappartofthewindfallprofit
for the public porpor"r'..'." In September 2004' Secretary (Coal)

mentioneO regarding the nul! and pressures encountered by the

Screening committJe. tre vtinistry of coal and Prime Minister's

office cFrrnol kepr tossing the file till it was decided in the

meeting in PMO in April 2006 that it would be appropnate to

make tle amendment in ttre MMDR Act 1957 for introducing the

,yrt"- of competitive bidding. In October 2008' a bill to amend

the MMDR nci tgsl was introduced in Parliament by the Ministry

of Mines.

Audit raised the issue that the process for competitive

bidding aired by Government as early as June 2-004 loop utt

unconJcionably long time to get concretised in 2008' It also

observedthatthesy-Stemofcompetitivebiddingcouldhavebeen
introduced as per the opinion of July 2006 of the Ministry of Law

and that 
"orrld 

have been brought about by administrative

instructions which would have been governed by lhe Indian

ContractActls72.TheMinistryallocatedl42blocksthroughthe
Screening Committee procedure between July 2004 and September

2009.

d) financial advantage to private allottees-

Auditbroughtoutthatduetoselayinintroductionofthe
process of compeiitive bidding, the private players have-gained due

to the difference in the pricJ of coal supplied by CIL and coal

produced through captive mining,'This had also been-recorded in

the files of Ministry of Coat in iOO+' The auditors worked out the

financial implications in case of 57 open cast / mixed mines out of

total allotmint of 75 private allotments' The underground mines

were excluded from financial implications in the absence of

reliable data. PSU allottees and joint ventures were also not taken

vor vr # i-j3"ffiYfr::33i;
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inroaccoun,":.,r^",:,,::'Jorli"',,litllil.$*:.,Jso","J"Ji^H:
in the shape t|.]]I';;n 

bidding were i
through competltlve t-"' ;;.. 

-..o* 
taken as 73 per cent' after

Extractable reserve (ER) w:s 
11 *"r"*" (L00 per cent) to

*flfil**l;**mt*li**::t""i:lr:;
In the case of open cast mines',J$;;fiff':tf"tYl'l::

uuolubi", pt *i: ;ffff j:% ffi ii;,;;;;n "p"1 ?T' 
mines

available, ER wat

eenerally n^"" "*ojfil" 
iutio oi*-'tt'* qo-po 

Tf," 
y:*ilXl:

?i#ft HTti#.#;# J'1Hffi ih rn"t''":""*".
worked out of ER or lru^t;u 

^r tntel reouirement of

CIL produces more than 80 p€r cent of total requu

c o al w ith o * ;; ; 
-i"'""' 

"'' ff 'il;""r"$'" :l ]F:#i*
Eil*ifJru:'nii":1i'iii:liriil";1f i'1i"nio"""'"
ii"o"r "r cIL open cast.mines^lttt implications,.which 

was

il;;;, for arriving at the finantof 
Rs t5o. The,total ER of

;;;;t teduced bY financing :ot
6.282'soo*'ri''iL"n"'l'"i't'":l*tff;il';'*fm:n;;'YI-
ir,"r-*Jriplied bv the net.difrefll;;icour tnoiufor the vear

;;;t;"k; from the Final cost Yt'r"i" tt pll": .l:J: Jl)iiio ir' The potentiul 'fi"uTtl t""tp""i tf s7 open c

pr:,.tt"o "t 
ns' fgs'sgt'34 crore rn

Mixed rrunes'

Criticisms merited? ras like the

rne cAG tePoL. 9' ::1^ ii%\.,*:lt":l**:loar urocxs

pron"Jid bull in the China tnoo,n 
which the searcntrglt :f q::1:

which till then was a dTk:^t::t 
^?ffi;fi 

a stellar job bringing to

;;;,1;y had. not been rocus'"9' iil;';;: *d litTl"dj:';5 
ti,

*Iit;t5":,1,ffi l'o"t:i']'-g;'"^'i"e"'1'-.1''-uii""'"0
- stirred the ;;#;; neit' stirring the Government:
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parties to heap on it charges of exceeding the mandate by treading

into policy domain,cooking up grotesque figures to play to gallery'

ignoiing political reality of the dav by questioning economic

decisions aimecl at ilnproving living standards, leading to a

decision-peralysis in Coverttmenl et al.

The most important criticism levelled against the report is

that it has indulgecl in the gante of notional inflated numbers to

attract public gaze attd to shorn' in poor light the government of the

day. Some critics went to the extent of making the insupportable

suggestion that CAG should relrain from making any loss

culculations. Any Auclit Report and assignment of a value 
-to 

the

audit objections is inseparable. It wili only be empty verbosity'

void inside like a bamboo pole. Numbers iliustrate the severity of

this point. However, while the numbers support the audit points

nrr*b"r, Lry themselves do not constitute an issue' The figures of
gain given in the audit report are to be seen as buttressing the

Irru", raised in the t"pott. Was the gain to private parties

ovelestimated? The report, on the other hand, was on the

conservative side as it took oniy 57 OC and Mixed mines leaving

out Underground mines and allotments to PSUs' Had the intention

been to present the maximum justitiable number, the number

would have been in the vicinity of R.s 10lakh crore. -fhe e-auction

and import rates were not factored in' Enormity of the audit

number is directiy proportional to the enormity of omissions and

commissions.

Could the figures have been discounted? The report took the

2010-ll ctrst and sale price: hence there was no need to project for

the life of the mines utrd th.tr discount. curlent price r,vas the most

reasonable option as the international price of coal may move in

either direction which can intluence domestic prices also. The

figures were arrivecl at after making certain assumptions. This is

the opportunity cost of certain steps not having been taken in time'

Thequestionthathasbeenraised.bycertainquartersiswhy
CAGdidnottakeupauclitfromlgg3whentheallotmentofcoal
block to private porii", started. Allocation of coal blocks through

comperiti;e bidding r,vas first made public in June 2004. Hence, the

Vol. VII No. 1 JanuarY - March 2013
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yeu zXL4,which seems lc*r;'- H ; = ':-- :: ::.t:: J'rstit)' the

l"-Oo"i"a procedure not t'ei:: ' :: -- - 
'' :"j- :-l-'-: ' .--'

AnOther iSSUe that \\:--:l>-: ; -' ll;l :-:-i: -;--3 :"i1 had nOt

been mined, there \\.as no lrs' B-: -:-i --a:-:=-l',-j::l:tt u"

allotment of un u""ttthich c= - r::-- - - ' : ''--':: ti"1 and can

be used to commercial a'Jr;::'*:= l:'::-t ji :---:31 ln a bank

account whether dras-n L-rr Il*:- ': -t ' ;- = -:::::e [Lr e\ploit

remaining unused deteating th: :-::-- -- ''--'-'3r: -1j-,* 
tn"

process delaying flo^* 9f 
reveli-= 

-: -:-{::'3;--::' 
::--::3r forcing the

sovernment to pay for impor: c: :--''- l:1- -tt :1*iat 
smce

:;;il;t ;itottia'rot-'pt.itr'- 3:-:. :::: -*.": r-;:: iere \\as no

loss. The fact remains that 'Jue 
ii ;.l:::::-:: ::- ::-.--: '-: coal of CIL

and cost of production of coal '['r ::-:---::' :-::'::1r e users made

handsome Profit.

Did the report tread into rle i':::'':: ;:1'Lcr'l There ls no

second opinion ,itui-CaC should n'': ;*3i-:'-: =e a'licr decisions'

However, a distinction has tt-r '3e :'::3 -t'',::l- legislative

decisions unO "^"t"iiue 
decisic'ns' Oi :::e :':n::::' there is absolute

no. In the present case' the decisi"r ir irr joi en admrrustt"tl1:^

decision or an u-""Otn"n' to \I\[DR -\'-: \\ 3-i an executlve

decision. Further, the process \\ 3-i un;ui1 Je]ar ed' -\udit can

always look into O"iitit"tl"' in torrnuh:rtrll' 'rn'J implementation of

policy, having impiication:1itt"n:-t "t 
per Sec i6 of DPC Act

1971, which enjorns upon CAG to setisl] irimself that in regard to

revenue. rules are upproptiuttll ftamed :nd enforced'

A path-breaking rePort"""

It was a path-breaking report in manr \\'a\-s' Firstly' CAG has

taken the bull of process of allocation of'narural resources by the

horns. The noble intentions of increasing.lrgd'lcti=^have to be

backed uy transpar""i^ptot"O"res' Seconill:' it is a major shift to

opportunity cost audit from bare revenue and expenditure audit'

Thirdly, it is an 
"*tto"ution 

to buckle up the sl stemic deficiencies

in implementation which has led to'coal not 'being extracted

adequately when needed' accentuatl"gltte demand gap'in supply of

coal and in a wider spectrum across all sectors; this is the major

thrust of the report' Fourthly' the fact 'that such constitutional
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authorities are expressing themselves is a sign of maturation of our

democracy'. Fifthty, CA"G's reports are ',parl of the great cleansing

that is und-, way' in the body-politic of India'

Is Audit responsible for policy paralysis?. Is Audit

responsible for Currint Account Deficit (CAD)? Audit cannot be

accused of either. e"&t is not inimicar to responsible and efficient

decision-making. CAO fi*port of coal only) is the result of

meandering progr"r, of iecision-making in which e101t had no

part. Audit cannot be blamed that a certain section of the media

and society thoughi iit" eytttagoras that all things are numbers;

audit numbers were the iesuli of omissions and commissions

worked out to support the audit objective of better governance'

Audit reports 
"n.oi,,ug" 

better and appropriate governance' thus

;;ki"g ihe decision_making process efficient and transparent'

i;rc the churning rr", u.g""_ as in the coal sub-sector; Audit

deserves kudos for being the catalyst'
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Foreword

Bihar went through great nri:fc:-'::e' -r n: 1990s due to

incompetent governance and so\ ern:rle;il !l'lr-!rrl3r1 .high-levei

""*tprl"" 
ma-nifested by myriad sc1m1i '* ni":i :he Ft''dder Scam'

was the most glaring 
"*rrrpft' 

As C \G uncirthed the mechanism

of the fraud, it carie out ihat the sor ernment acti\ el\ supported

unOrponroredaschemeofcorruptironinrrhichmillionsofrupees
of p.,Uti" funds were stolen through ial:e bills tiom the state

treasuries by a coterie of oftrcials oi \nimal Husbandry

O"p*,*"nt (egO) with direct connivance and support of the

highestlevelofthepoliticalaldadministratir'eleaders(Chief
MinisterandFinanc"^Mini't.',FinanceCommissioner.Secretary
AHD etc) of the government' The misdeeds of the prominent

section the govern#nt and the Animal Husbandrl mafia in the ill

-famousFodderscamofBiharstaterr'ererecalledwhenthe
Special CBI Court, Ranchi in case number RC 20A11996

(supervised by a Bench of Jharkhand High Court) decided in

october20|3thattheformerFinanceMinisterandChiefMinister
ofBihar(LaluPrasad)andotherleadersandseniorbureaucrats
were guiliy and awarded the punishment of 5 years of rigorous

imprislonmlnt and a fine of Rs iS lakh to the former Chief Minister

(Lalu Prasad).

The scale and magnitude of the fraud and the loss to the state

exchequer (Rs 713 crore) was unprecedented at that time' CAG's

audit report bearing number i (Ciult) 0f 3i March 1996'

Government of Bihai (Report) provided an exposd on complicity

- Atth"t'" ; f"""". A;"""t""t G"neral' Bihar
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and supportive role of the Finance Department and political
executives in this fraud. This paper recalls the seminal findings of
audit in regard to the Finance Department's role in this scam; other
detailed findings on many other aspects of the fraud in CAG
Report are outside the scope of this discussion.

The centrality of the role of the Finance Department, the
keeper of the financial interests of the state, in large scale looting
of public funds in Fodder Scam was a new phenomenon in history
of public administration in this country. The Report provided
conclusive evidence of how the Finance Department of Rihar
Government misused its position, manipulated the annual budgets
and subverted controls to facilitate the drawal of huge excess
amounts over the budgeted funds and provided cover to the mafia
against any inquiry of these frauds.

The Reporl demolished the attempts of the former Chief
Minister of Bihar to deny any role of the Finance Department and
the Finance Minister in this fraud and pass the buck to others. It
showed how the fraud and its concealment was made possible by
clever omissions and deliberate actions at the highest level of
Finance Department in the Bihar Government. The emphatic
findings of CAG questioned his moral authority as the chief
political executive of the state.

On the face of it, the Fodder Scam appears to be merely a
handiwork of a few officers in Animal Husbandry Department
(AHD) that drew large number of false bills in a mafia-like
operation to draw over Rupees 713 crore for fictitious supply of
feed, fodder and medicines for the farm animals of Bihar
government. But the Report established that the drawing of false
bills by AHD mafia was only one pafi of the operation- the levers
of the fraud were controlled by the Finance Department headed by
Finance Commissioner with the Finance Minister at the helm in the
government.

Budgetary control mechanism subverted

It is an established practice that Finance Department
compiles the annual Budget proposals and the government seeks
approval of the legislature for the Budget. The Finance Minister is

Vol. VII No. 1 January - March 2013
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audit of AHD units and any request for investigation against the
allegations of fraud.

Acts of deception by the Finance Department - fence eating the
grass

Finance Department prepared the budget for AH Department
in a way that provided enough budgetary space to draw excess
funds by them. That the AHD mafia went far beyond even the
inflated budget to suck out large funds through fraudulent bills is
another issue.

From 1990-91, Finance department ensured that the budget
of AH Department was unjustifiably over pitched and funds were
provided in excess of requirement (AHD Budget for 1990-91 was
Rs 55 crore and in 1995-96 it jumped by 50 per cent to Rs 82
crore). While the non-plan expenditure in that department was
growing in leaps and bounds, there was no visible expansion of the
AH Depaftment's activities. This did not raise any eyebrows in the
Finance Department.

Finance Department also allowed the AH Department the
exceptional privilege of submission of budget estimates without
revealing the actual expenditure of previous years. Thus there was
no comparator to examine if the estimate was realistic. Finance
Department was required to question this malpractice.

Finance Department made another bizane exception for the
AH Department while imposing cash flow restrictions on the
department heads in the first four months of financial year during
1992-1995. During these years, Vote on Account was passed for
first four months and regular budget would be passed in July. In
these first four months, Finance would advise all Departments for
strict control of expenditure. But AHD Officers in the three
districts of Ranchi, Chaibasa and Dumka would have none of it
and drew Rs 10.09 crore (more than 13 percent of the budget) in
1994 in these months alone. Finance Department would turn
Nelson's eye to these transgressions.

Incidentally, different officers in Finance Department
examined the AHD Budget proposals from year to year; so there

Vol. VII No. 1 January - March 2013
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was no continuity in these examinations- a factor that needs to be

reckoned in the favoured treatment for AH Department budget

proposals.

Method in the madness

Question is why the AHD budget was made this waY- There

was a method ln ttiis madness' Fiistly' having -got 
an inflated

budget, Finance U"pu't-""t would not officially allot a pry of the

budget (in excess of 25 per cent in- some years) to the AH

Department. The unattoteO iunds would show up as unspent funds

(savings) during expenditure review' The so-called savings now

provided un opport,"ity to organize-another charade - these funds

were formally ,orr"nJ"'"d thr6ugh elaborate legislative procedure!

The stage was thus set where the Legislatur€ was assured

that Financ" O"purtm"nt was actively monitoring the expenditure

and hence the unspent funds of AH Department were su(rendered'

This created a smoke screen and the allegations of irregular excess

drawal of budgeted funds raised in itre Legislature could be

buffeted. In reality, AH department 
- 
officers were fraudulently

drawing hundreds 6f "'o'"' 
oi *p""' from South Bihar Treasuries

through false bills while the Finance Department L": :T.h:strating
th" ,rit"rrder of unspent funds of the same department at the same

time! This drama of tt'" absurd could go on as 
- ihe 

AHD's

expenditure were not getting included in the monthly accounts

prepared by the AG and no one could know the expenditure

actually made by them and link the two seemingly contradictory

actions.

The fraud dented the state's finances

Lalu Prasad assumed charge of Finance Minister in March

1990 and ttre excess drawal Uy itre AH Department mafia had a

quantum jump. ni,i"giott""" 91 1n" 
star poiitician coincided with

the rising toot. Co"'frer this: during threl years from^ 1987-88 to

1889-90,nszr'zocrofewasdrawnio""""*'andin1990-91.alone
Fls2g.2gcrofewasdrawn.Therewasnolookingbacka-flerthis.In
the followirrg ,*o years (1991-92 lo Ig92-93) Rs 158'40 crore

and in the next;#;e years (1993 -94 to 1995-96)' Rs 442 crore

wastakenoutbytheAHDmafiafromthetreasuriesfraudulently.
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The fraudulent excess drawals had disastrous impact on the

state's finances. The Rs 603.62 crore of illegallydrawn excess

funds by the AHD mafia during 199l-1996 was equivalent of
nearly 15 percent of the total revenue deficit of the state of Bihar in

these years (Rs 3930.22 crore). In other words, had these funds not

been looted, the revenue deficit and debt burden of Bihar
government would have been that much less.

Finance Department actively concealed the fraud

To ensure that the fraud continues unabated' it had to be

ensured that the brazen loot from the public treasuries should not

come to light for as long as possible. To achieve this end, flow of
records from the treasuries to AG was to be gagged' Finance

Department did precisely that while they were responsible to

ensure that monthly accounts are sent by the treasuries in time to
AG. They looked the other way when the district treasuries in the

south Bihar did not send the vouchers on monthly basis to AG.
Thus till the end of the year, the accounts of the Government of
Bihar would not include most of the fraudulent transactions of AH
Department. It came to such a dire pass that in 1997-92 and 1992-

93, less than 2 per cent of AH Deparlment expenditure could be

included in the preliminary accounts till end of March. No wonder

that none would know what expenditure was incurred in the AH
Department till very late in the day.

Finance Department used this ridiculous situation, made

possible by their collusion, as an alibi to their advantage' In May
Igg4 AG compiled the accounts of the government expenditure

upto December 1993 and noticed that AH Department expenditure

upto that period reached Rs 82.66 crore as against a budget of Rs
.74.11 crore. When AG wrote to the Finance Department for
investigation of such huge excess expenditure, they replied that

review of incomplete accounts would not be fruitful!

Even personal letters from cAG to the Chief Minister to pull
up the urr"u]r in sending accounts from the treasuries fell on deaf

eirs until this could not be kept hidden any more. In October 1994,

when AG could finally compile several years' accounts, for the

Government of Bihar, over Rs 500 crore loot by the AH
Vol. V[ No. 1 JanuarY - March 2013

Vol. VII No. 2 April - June 2013
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Depafiment officers was identified' Rut Finance Depa(ment was
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. lggt-gz-Rs 117.60 crore ( budget Rs 59 crore)

. lgg2-93- Rs 143.25 crore ( budget 66'93 crore)

These figures were close to AG's figures in the Draft

Appropriation L""oottts that were sent to govemmen{,in-October

fgg+ (nt 84.21crore, Rs 129.82 crore and Rs I54'7O crote

respectively). It was evident that Finance department had access to '

the actuat iigot"r of expenditure by AHD but chose not to act on

such information.

Had the Finance Department acted on its own figures to

prevent such excess drawals by the AHD, it could have saved the

irrorr"ys that were looted in the three years after May 1994 (nearly

Rs 400 crore).

What happened at the District Treasuries

The story of Fodder Scam is incomplete without a note on

howtheFinarrceDepartmentdecidedtoturnablindeyetothe
misdeeds of the Treaiury Officers (TOs). The District Treasury is

the nerve centre of the ii.tri"t Collector's office. All the Drawing

and Disbursing officers (DDO) of the district present their bills

(claims) with supporting documents to the Treasury officer. After

the bills *" pur*"d by ifre TO, the attached Bank issues the drafts

tothesuppliersinlinewiththeamountsinthebills'TheTossend
the monihly cash accounts to the AG for compilation of accounts.

There was deliberate reluctance and enormous delay in sending of

the accounts by the TOs. But they got way from this wanton

failure.

TheTosarekeyplayersinthefinarrcialcontrolandcash
flowmanagementoftheGovernrrlentastheycheckthecorrectness
andappropriatenessofthebillsagainstallotmentoffunds.
How"rrer, iear after year the TOs passed enormous number of false

bills of ttt" DDOs of Animal Husbaqdry Department for

astronomical amounts against fictitious allotments. on days it

seems that they *"r" purrittg bills of only the Animal Husbandry

Department.

The Director of Treasuries who functions under the Finance

Department,controlstheTosandsothereticenceoftheFinance
Vol. VII No. 1 JanuarY - March 2013
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Department in passing of false bills brr-rhe TOs relrr atier year and

for not sending the monthll accounts 1" tkle -\G is another

evidence of Finance Department'' conrpiici:",rn :1e.-'T,""1 
tn"

District Collectors wito erercises tun"tionil '-trotrol :" the

treasuries, chose to remain silent oler tht 1'"" rr hile the TOs in

collusion with AHD ;ff;" of their disrricts \\ere perpetrating the

monstrous fraud'

Finance Department gets daih and m.rnthlr infonlation on

the amount passed by the TOs andthrJep*nl'tlt :-o'1fl1n 
suctt

amounts pertain' Wttit" specitlc inft'rmatron u''f rJran'in-s of large

amounts of f'u"atftnt Uiitt ut 'r'Ho ilatla \\ as brousht to the

notice of the Coi'"**tn' 
-in 

the' '\ssembl1 throu'sh many

complaints by the;;itil;t' through ih' *t'J* and also bv AG

through the Draft A"p-p?ptTtln'.t:::lntt' the Finance Department

took no action to tiop the TOs from their reckless act of passing

fraudulent bilis'

AG provided the most accurate erpos6 of the scam

AG oftice, Bihar provided precise' detailed' authenticated

and convincingly ""iCI"""d 
anall'sis oi t'ott ' when' where and by

whom the loot *;";;;;t;; in the AHD scam' Till the Report

of CAG came out' there was no' ctear picture ibcl:t^:l: 
modus

operancli,ttre na#e'oi tynaitut"a of"tuiion of the mafia and the

active support # p*"tiion git tn bv the Finance Department to

the AH o"pu*-J"i^"iiJ"tt ind Treasury Officers' Till date the

Government of Bihar has not contested the Report'

The detailed findings of Audit Report released'in October

1996 gave-.rr;;;;,;'i; criminal investigation by the cBI that

started in Marctr iggO unaculminateJ m th-e awlrd of'penalty in

October 2or,' i;;1o"g -u"tr oi time in dispensingjustice

notwithstanai"g,'it'l "lu:ottv :t ::*i' 
ii"ai"gt weie substantiated

lr *:;, gl;;:n: ;{ft$:i"*ur 
inst AHD mafia and

44 of these are c

The AHD scam is the most sordid political-'ectl:l* crime

committed under the direct p""t""tJ of a discredited Chief

Minister or u ttJt"' e"t ih" federal g;;Z"t*"ttt elevated him as the

Railway Minister of the country''iftit guu" him much needed
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opportunity to drumbeat his success after he lost his credibility as
CAG exposed his misrule.

Lessons for future

The AHD scam looks a distant story now and much water
has flown down the Kosi basin since then. But it brings out that
there is no substitute for ethical governance. Additionally, the
possibility of equally serious, if not identical fraud persists if the
guards are down. So, the needs of eternal vigilance and ethical
governance remain supreme as ever.

Finance Department is the nerve centre of a state's financial
administration. If unscrupulous political/bureaucratic leadership
takes hold of it, it acts like a catlcer that can ruin the state's
foftune. Strong culture of accountability and transparency are the
defense against the abuse of authority and moral depravity of the
political leadership as was seen in the AHD scam. Institutional
safeguard has to be bolstered to match the ethical imperative but
the sentinels must have the required alertness and will to act
promptly against any malfeasance to make the institutions function
and deliver effectively.

The Finance coinmissioner served his master well and pro-
actively participated in the fraud and betrayed the trust of the
nation as a civil servant. But at the end of the day, he brought
disgrace upon himself and the state. He is now in jail. Is there a
lesson in this saga for the state's officers?

It was unimaginable that the Chairman PAC would be
directly involved in wrong doing in the fraud and be sent to jail.
The shenanigans of political managers to install unscrupulous
people in crucial political posts may pay ter.nporary dividends but it
damages the credibility of venerable institutions. Are the
politicians listening?

The oversight agencies need to be ever alert in their watch
over the mismanagement of finance by the government and cry
foul as sharply as necessary without being burdened by niceties.

Vol. VII No. 1 January - March 2013
Vol. VII No. 2 Apdl - June 20i3



AUDITOR'S NOTEBOOK

DharamVir-

Allocation of Coal Blocles: Tvo Rqwt d we govenmnce

issuesl Gi) Audit Reports and Legiilstua: AfibIc 151 of the

Constitutinn

(i) Allocation of Coal Blocks: Two Reports and some
governance issues

It is heartening to note that some of the major observations

in the widely discussed CAG's Audit relnrtron allocation of coal

blocks for captive use for power, cement and iron and steel

production have found resonance in the more recent^report of the

Standing Committee of Parliament (Coal and Steel)'on the same

subject presented in April 2013- The Standing Committee had

taken up the subject in January 2OlI, perhaps a little before the

commencement of the audit exercise. The two reports also raise

serious governance-related issues which do not appear to have

received adequate attention in the din relating to the alleged scam,

earning the sobriquet of "Coalgate" for the allocations.

According to the Audit report the concept of allocation of
coal blocks through competitive bidding was made public for the

first time in June 2004. The then Secrbtary Coal had strongly
argued in favour of competitive bidding since the Screening

Committee procedure lacked transparency and was vulnerable to

different types of pulls and pressures. A decision had also been

taken in October 2004 to switch over to competitive bidding
system for allocation of coal blocks, and the Ministry of Law had

- 
shri Dharam vir is a former Deputy comptroller & Auditor General of India

i Report No.7 of 2012-13
t Thirty First report of the Standing Committee on Coal and Steel 2012-13
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advised in July 2006 that this could be implemented through
executive instructions within the existing Laws. Nevertheless
Government decided to wait for a formal amendment to the Mines
and Minerals (Development and Regulation) Act, and in the mean
time coal blocks continued to be allocated without inviting
competitive bids resulting in assessed potential windfall gain oi
Rs.1.86 lakh crore to private companies, and a parl of this could
have been tapped by Government had the auition route been
followed.(The amount of Rs. 1.86 lakh crore is in respect of open
cast mines alone, and has been computed with refeience to the
20L0-11 sale price of coal of coal India and its average cost price
inclusive of financing charges; according to some anafusts this has
been somewhat conservatively computed). without going into the
legal aspect, the Standing committee has also nelo tirat it was
unfortunate that no auction was held, the allocations were done in
most unauthorized manner and 'no one knows how much our
country has suffered for that'.

The question whether natural resources can be alienated
o_nly by inviting cornpetitive bids has been separatery raised by
Government before the Honourable Supreme court through a
Presidential reference under Article 143(1) of the constitution in
Aprll 2012 in the wake of the Apex court's judgment in what is
known as the 2G case which not merely quashed 122
telecommunication licenses but also laid down the law that ..while
transferring or alienating natural resources the State was duty
bound to adopt the method of auction by giving wide publicity so
that all eligible persons can participate in the auction,'3. The Audit
report had also referred to this judgment. The Apex court's
opinion on the Presidential reference is a comprehensive exposition
on the issue of alienation of natural resources; however, the
essence of the opinion is succinctly caftured in the separate but
concurring opinion recorded by Honourable Justice Jagdish Singh
Khehar that when natural resources are made available Ly the state
to private persons for commercial exploitation exclusively for their
commercial gains the State's endeavour must be towards

-

-' Centre for Public Interest Litigation and othersvs the union of India and others.
Writ Petition (Civil) No. 423of 2010
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Government. It is one of the conditions of allocation of coal mines
that no coal shall be sold, delivered, transferred or disposed except
for the stated captive mining purpose without the approval of the
Central Government. This required effective oversight, which is
the responsibility of the Chief Coal Controller's Organization.
According to the Audit report, though legally empowered to do so,

the Chief Coal Controller's organization had not conducted any
physical inspection to ascertain the actual progress/production vis-
a-vis the progress reported by the allottees and the data furnished
by the latter could not be verified. The two reports have
commented on the inadequacy of the staff provided to the Chief
Coal Controller; a proposal to suitably augment its staff strength
had been pending since 2007.

Incidentally, the Ministry's Outcome Budget which is
intended to establish a nexus between financial expenditure and
physical outputs/outcomes achieved thereby does not even mention
physical verification of production performance of captive coal
blocks as one of the activities to be performed by the Chief CoaI
Controller' s Organization.

The two reports are also critical of the performance of the
Coal India for its failure to meet the requirements of power
generation. From the Audit report it is seen that year after year
production targets were fixed in the Ministry's Results Framework
Document way below the targets recommended by the Planning
Commission. Incidentally, following the recommendations of the
Sixth Pay Commission for incentivizing performance, Government
has prepared a draft Performance Related Incentive Scheme which
relies heavily on the RFD. But the fixation of rather modest targets
in the RFD puts a question mark on efficacy of the proposed
scheme. Also the RFD does not sufficiently reflect the duties and
responsibilities of the ministry's Secretary in his role as the Chief
Accounting Authority of his Ministry as prescribed in the
Government' s General Financial Rules.

Both the reports have adversely commented on Government
decision to de-reserve coal blocks originally. with the Coal India in
favour of the private sector. According to one estimate (the
Economic Times June 13, 2013\, based on data available with the

Vol. VII No. 1 January - March 2013
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important inputs (coal) remains regulated at least for a chosen few
stated to have been selected in a non-ffansparent manner which
allows them the benefit of cheaper input seems to have escaped
notice. There are also issues of legality of stipulating additional
conditions with retrospective effect besides apprehensions of
carteliZation with some of the cement companies already having
been arraigned on this account.

The Standing Committee report is critical of some top
officials of Government and Coal India taking up private sector
employment after retirement with potential for conflict of interest.

In this connection the resignation, in the wake of CBI
inquiry, of a former Coal Secretary from the Competitive
Commission of India, to which he had been appointed on the
recommendations of Supreme Court Judge chaired multi-member
selection committee which inter alia includes two outside experts
also points to the limitations of the admittedly more impartial,
objective and transparent process of selection for appointment to
statutory/regulatory bodies.

Coal continues to be 'hot' with the Apex Court being seized
of the matter and the CBI already having registered as many as 14
FIRs. konically one of these FIRs names the former Coal Secretary
who had been doggedly batting for changeover to competitive
bidding system also referring to various pulls and pressures being
experienced by the Screening Committee.

It has been truly said that every modern State is a
magnificent fagade but what matters is what goes on behind. The
two reports hold a mirror to this magnificent iagade and throw up
some important governance-related questions including the remedy
available to the Ministry's Secretary if his advice is not accepted',
policy formulation, transparency in administfation, delays in
decision-making, adequacy of the existing control mechanisms
including the Results Framework Document and the Outcome
Budget, public accountability, etc. It is in this context that the
follow up action on the two reports by way of PACReport and the

5DharamVir: "Beyond the Scams" Economic and Political Weekly March 9, 2013
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il.";;;il;p;it1"'i"r"v ot nearlr on' r*"il ffr::::T#"ffi:
f*nyf*$",f'l;:'.'i'?::J:Jhi'r'o'n'"n'sGenerarin
2008.

It had been pointed out that -\rticle 151 of the Constitution

deart with,*o u,ffi 
- 

yf * "':1.*" 
;3;,iJiln|f,T:t"? :l:

';f,'m*"':"#ilJ:i"TlJfr l";i";'-.iii;;'onorBusiness
Rules framed r";;-ilicie 77(3) the \linistq of Finance rs

responsible onry'ii' ii"1"yn''t o7 
'ti'''- 

s"dit Riporr before the

Parliament; it t'u'^i""" u"ign"O no rott in tt" submission of the

Audit Report ." il" i'"'i0"1"; ii1**:X5^:JfiH':L":
*;g:l HJ:TffiJ$:i"':T:J i-;'r" n'p"" hu'9?"" signeo

by the CAG' ti *"- ui'o pointta ou' irt^t '\rticle 151 of the

Constitutio" "*i"'] 
* emfeodea ;;ttp;i;" to the 

^rigours 
of

Article 14 oftn"^6ot"titotion in 
'5""t 

tit s'hich the President is

required to act 
'" "i""'J"tt" 

*'ttt tt't 
"io "od 

udt'it" of the Council

of Ministers' A similar exception ht;;;;;"grafted on Article 74

under Article t03 of the .Constituti* 
in ienns of 

- 
which the

Presidentshaltactinaccordan..*,iit'ir'.opinionof'.l."Election
commission ;il" considering ;.; "i disqualification of

members of Parliament'
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It was also pointed out that Article 151 needs to be read

seamlessly with the other provisions of the Constitution and the
DPC Act relating to the CAG that guarantee his independence.
These provisions like fixed non-renewable tenure of office,
protection of terms and conditions of service of the incumbent
during his tenure, estoppel on eligibility for any further office
under the Government, safeguards against arbitrary removal from
office which can be done only after following the procedure
prescribed for the removal of members of the higher judiciary, and

the oath to perform his duties without fear or favour, affection or
illwill etc; would be reduced to a nullity if the presentation of
Audit Reports is made subservient to the convenience of the

executive.

Similar views have been expressed in an order dated 30

March 2011 of the Central Administrative Tribunal Jodhpur
BranchT.

The issue before the Honourable Tribunal related to the
transfer of cadre of Divisional Accountants from the control of the
CAG to the State Government. The Honourable Tribunal examined
the issue in the context of and after making a comprehensive
examination of the status, powers and limitations of the CAG as

per the provisions of the Constitution and the law.

Holding that the institutional mechanism of protection and

independence granted to the CAG is one of the basic structures of
the constitutional process the Honourable Tribunal observed:

"To ensure maintenance of the rule of law and political
continuance of democratic institutions; institutional mechanisms
have been generated by the constitutional process like the Election
Commission of India, Union Public Service Commission as also

the Office of the Comptroller and Auditor General of India. It is to
be noted that the institutional independence are guaranteed to these

agencies so that their duties are unsullied by interference of
executive. They are accorded a level of protection against the
interference in any way, either in their existence or in their

'Suresh Kumar and others vs. the Union of India and others
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functioning. This institutional mechanism of protection and

independence granted to these agencies is one of the basic

,t*"tot"t of the constitutional process"'

Holding that it is a natural right of e r en citizen to know the

financial status "f;h; 
nation directlr rnd es erpeditiously as

possible inherent in him as a citizen and as panicipant in the

ffi;;;-atic f olitv the Honourable Tribun al c ontinue d :

"Recognizing this as a cardinaL ieature the entire tn"l:::-I

is dedicateO to en'iring financiai discipline and transparency 1n

accounting."

UnderArticlel5loftheConstitution...theauditrepolt
relating to the U,tiot Jall be submitted b1 the Comptroller and

Auditor General "ii"O* 
to the President ir iro shail ot.Tt-l: before

each house of parfiame nt' It is rc be rtotecl in this connection that

nowhere in it the executive comes irtto the picrure' The report

straight goes to tn'u p'"'iaettt ttlto sltall ta)' it before the

representatives oJ thn pnopl'' It also sars that relating to the State

the report of the C;;;11"r and Auditor General of India shall be

submitted to the Coi'"t"o' who shail cause them to be placed

before the legislature of the State and then again without the

intermediary or tt"-Lxecutive machinerr in the State.Thus the

accounting p'o"'i iypi'"n' tlte-Srcre etecrftit'e machinery by

delib e r ate c onstitut i oni c ho i c e"' ( Emphasi s adde d)

Holding that this is an essential feature and basic structure

of the Constitutio", 
'ft" 

Honourable Tribunal continued:

"The right of the peopie to knorv the financial position of

the nation directty;;i;t i*pioitio"srY as possible without leaving

it to the tender mercy of the executit'" to upptise them of a

situationisacardinalcruxoftheconstitutionalgovernance.Thisis
recognized as "u'ty 

in the year 1950 *[i"tt prompted in

engagement and giving to.ourseives Articles 148 and 151 of the

Constitution of India provisions which engineered a situation of

ensuring knowtedge to the people of IndiJrelating to finances of

the union or statJ. Since this knowled-ee ffanslates into effective

control of the ptp#;tereign in the dlmocratic process it is thus
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an essential feature and basic structure of the Constitution of
India."

Anticipating situations where the executive might like to
withhold an Audit Reporl, the Honourable Tribunal added:

"'The inriependence in functioning, jurisdiction, existence of
the entire audit machinery...is dealt with in chapter v. The

intention of the framers of the Constitution must be that there

would be instances where the machinery of the State may want to

suppress any information from the eyes of the people or may want

to^propugutL a picture which is different from the actual state of
attairs betbre the people and in order to prevent all these,

functional independence is always in the Comptroller and Auditor

General of India to be exercised by him as a duty imposed by the

constitutional process. In the exercise of this he is not bound by the

advice of either the Union or the States."

Examining the issue whether the submission of the Audit

Repolts is an executive function of the President the Honourable

tribunal came to the conclusion that.

"In relation to the powers of the President through whom

the executive power of the ljnion is to be exercised , undel

...Articie 53 sub clause 3(a) it is specified that "Nothing in this

article shall be deemed to transfer any functtons conferred by any

law on the Government of any State or other authority"....The
wLtoie purposes of Articles 148, 149,150 and 15lof the

constititioi coupled with entry' 76 of List I o.f the Seventh Schedule

af the Constitulion would thus indicate a legislative intent of
extrenxe transparency to be obtained in the matter of finance
discipitne and accounting processes and procedure by ensuring

thatlhe report of the CAG wo'ttd go directly to the representatives

of the people." (EmPhasis added)

The pith and substance of the observations of the

Honourable Tribunal in the present context is that it is the right of
the people to know the financial position of the nation directly and

ur 
""p"Oitiously 

as possible, that the same is one of the basic

features of the Constitution, that the Constitution has prescribed

the CAG as the authority to report on the financial position through

Vol. VII No. I JanuarY - March 2013

Vol. VII No. 2 APril - June 2013
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his Audit Reports and accordio" F-t-ff* 
these Reports

should reach the *ffi;il'#' or tJpuopt" directly-and as

expeditiousl, ut noJ'o'ii" uvp""i"g ft";;ili'* machin'rcry of the

stu,". rn. cAG *'ffi;Jffi ;**mffi#"'illi
it..ia"iiit"o the executive is restrarnec

.,**;i:: 
"TJilT:,s 

rernrsce;f q. expressed in

mv article to' ai'iolJl #ffi[ g-yfu in sre submission

of tt," Audit *"n#^-il ,ni p,"*iffi-uy mi."l" had also

Iogg"*.0.r,""*f iJ,*'l"rHrr*{ffi;'f;,S"$l?J,"J.
""i".i"g 

timely pr ;"e rekase by the CAG

ik*tr, r#'*'s":rsffiffi "r""gl 
media and

thecivilsocietvi"a-s""1"'9t'ryyffi $;*rTi#H:iiTil
t"'-t pi.*"oii"n to the legislature' 3ffi"#",it tig""*t" of the

Report i* tubt"o' u'il;"*; s!9winS Sc dare of siguatu

neport bv the cob' t" J"i" :l'T 1celntt 
g'"4:i' the date

of its submi"ion'io it'" n*ia""t' 'lti*'"r 
is receipt from the

president shourd ;il il *S'^*%Hffit5'";tl;l:
k*;{*:n#:il$"l:$T""1;; * * 

a deterrent against

anY attempt 
'" 

O'"Tit * it"t":"turi"" of Audit Reports'
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ELUSIVE SEARCH AND IDENTIFICATION OF POOR

'Dr. Subhash Chandra Pandey, IA&AS is

rAudit) Jammu & Kashmir, Srinagar

presently Pr. Accountant General

Dr. Subhash Chandra PandeY "

Introduction

Tworecentdevelopmentshaveinvitedpublicattention,both
serious and trivial, on the very important issue of who is poor'

deserving unrequited support from government as a measure of

social security. The first was the promulgation of the N-ational

Food Security Ordinan ce, 2013 (later passed as THE NATIONAL

FooDSECURITYACT,zo|3)seekingtoprovideheavily
subsidised food grain to 67 percent of the country's population (75

percent of the rural population and 50 percent of the urban

population) and the second was the publication of latest estimates

of poverty in the country.

Planning Commission estimates of poverty

ThePlanningCommissionisofficiailyentrustedwiththe
task of measuring extent of poverty in the counry and it brings out

periodically estimated pou"tty lines and poverty ratios' In

becember, 2005, Planning 'Commission constituted an Expert

Group under the Chairmanship of Prof' Suresh D' Tendulkar to

review the methodology for estimation of poverty' The Tendulkar

committee submittedlts report in December 2009 and c.omputed

poverty lines and poverty ratios for 2004-05' For comparison they

utro .o*puted poverty iines and poverty ratios for 199394 with

identical methodology. These were accepted by the Planning

Commission.

Following the Tendulkar Committee methodology' Planning

Commission made estimates of poverty for 2009-10 which were
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released through a Press Note on 19i:' \'-':::' -' -l Sin'-e several

representations were made suggestins --r' - --r': -:-::ikar Poverty

Line was too low' it'" prui"ing 
'-r--r----::'-r-. 

-:- lune 2012'

constituted an Experf et*p und-et i;:: l:' :::':':r; t-rf Dr' C'

Rangarajan to once again rerie* 
-:: 

::--:-''--lgv ,T: t:
measurement of p""J*y' The R--'::'- ':' C:rnrtttee 1s

deliberating on this is'ue and is er:e;:=: ' :-::-: -:' report by

middle af 2OL4.

The Pianning Commission u>e ' ::-: :::- ::::- Lorge Sample

Surveys on Household Co"=u-el E'':<:-:-. := :':;u'-ted by the

National Sample S"t"""y Ottft' \-iS- :: --:-- \Iinistry of

Statistics and Programme lmpl:::-.:-:':- ':--l:'=': 'ul^:]'t are

normally conducteJ on quinquefll]: - r:-: l_:'= - '': i:-iinquennial

survey in this serlet *u''to"iutreJ -:' l "--- - \SS 56th round)'

However, since 2009-10 was not ; t-=-'' '=i: :tJ;!>3 of a severe

drought, the NSSO '"p"ut"a 
the. --;= .:'-" '-:':f in 2011-12

(NSS 68th round)' (There was cnil:-'::-- ::- >-::-= ;*'l-rers about this

unscheduled, repeat povert)' sul' e-" -:-: ::-:'<e t-rf Planning

Commission estimates even as rhe :;:'::: -: ::r: gt:lil-h^"."ded by

Dr. Rangarajan is awaited' anri:-'::-' :'- -'--:'- rr'-rtives to the

exercise.)

The release of these estimates urr '- Julr l0l3 drew sharp

reaction from media.-trur1, ridiculec r1:: .mpiied inference from
tn he

|fi:1'"T J;ffiffi;who can hare a ne'" ia il *p""' is not to be

officially treated as poor' BELO\\ PO\-ERTY Lt\T"
1 ' \ II \" 1 Januan' - March 2013

\'--' \'II \o. I -\Pril - June 2013
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The Commission claimed, based on the latest, unscheduled
NSSO snrvey: "During the 1l-year period 1993-94 to 2OO4-O5, the
average decline in the poverty ratio was 0.74 percentage points per
year. It accelerated to 2.18 percentage points per year during theT-
year period 2OO4-05 to 2O11,-t2. Therefore, it can be concluded
that the rate of decline in the poverty ratio during the most recent
'7-year period 20O4-O5 to 2011-12 was about three times of that
experienced in the 11-year period 1993-94 to 2004-05. The decline
in poverty flows from the increase in real per capita consumption."
The political undertone of this was not lost upon discerning
readers, which further added fuel to the fire of controversy in an

otherwise dry exercise. In essence, it was seen as an attempt by the
government to highlight achievements of MGNREGA and other
welfare programmes.

While one may crib about absolute numbers but it would be
safe to conclude that the trend of declining poverty cannot be
disputed. In this Paper, we try to recapitulate, rather than getting
into ideological issues of poverty estimation methodology, some of
the practical aspects of BPL tag in the implementation of various
welfare and developmental schemes by the government and in
particular the auditing concerns. Jammu & Kashmir is discussed in
more detail basically to isolate broader issues that confront all
governments.

Why is it important to identify the BPL?

The Central and State Governments have been running a
number of welfare schemes for alleviation of poverty and some
schemes are exclusively targeted for the benefit of persons 'Below
Poverty Line' (BPL). Benefits in cash or kind are to be disbursed
to them and proper records kept to ensure accountability for public
funds. If an authentic, duly published list.of BPL persons is not in
place, it is not possible for government officials and auditors to
certify whether the benefits have indeed been received only by
intended beneficiaries and none else. An authentic list helps in
minimizing the risk of benefits being drawn in favour of fake
beneficiaries and misappropriated. This 'also helps in fiscal
planning by way of assessing the funds required to meet such
commitments and connected resource raising by way of taxation or

Vol. VII No. I January - March 2013

Vol. VII No. 2 April - June 2013
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bonowings for annual budget and 5.r.ear P'ir:'' T" ":itj" 
tn"

total number of BPJt*iOiLtg in a gii en are; is 'iso an important

;;;;*" . 1lo:iJ .,t"i'T,-:1.:::.= .." n.lil:ntfr"J:
progruattl.s in that area' Hence' lts lnlpt.

emphasized.

Unfortunately, there is a continuing un'-eniintr as to who all

are to be treated u" gpi, ho* -un} gpl- ::3 ::rere and rvhether

number is increasin;;;;;ttt"sing' *}'-r--h r:33,:> ttr be resolved

soon in the interest-oi public "tt-htq"' 
\l 

-go\ 
ernmenl has a

single harmonised i"' fi;"t lists of 
'BPL 

"t '::Jing to nsks of

maipractice, intt"t""i in arbiirarl pick rlr: '-rtr'rsi t'l beneticiaries'

denial of benefits to genuine benel-ici'rn:s :li mis-tttilization of

public funds on ineligible beneficiarte''

Poverty estimation - Jammu & Kashmir perspectir-e

In J&K, the Targeted Public Di::i:utitrn Srstem covers

1g.72 lakhs epugpiliAy householis e.iinated to cover 108'8

lakhs persors uu."Jon estimated 5.5r pe:.cns per household. This

means -8T per cent of the state'S ptrp'll;trt"'' lt tot."ttd by PDS'

This scale of coverage was fired L'1 Cenlr:l sovernment on the

basis of projected population in the l eir lr-ri-l'r' a-. has been done for

all the States. Hence, 100 percent 'o\ 
er:-ge i: not there'in any State

although a ,rnito'm 
'cale 

of food grain aili"'-ation is being made for

certain fixed number of APL/BPL'\\Y households @35 kg per

household p", -o"ttt since l00l The States are' therefore'

requirednotoniy,"*"*outinc]usion..riterionforidentification
of BPL households but also exclusion cntenon for identifying APL

households not to be provided ii ith subsidized ration'

Concerns were publicll' artrcuiated that the Ordinance may

result in cutting down the PbS quoti to J&K' Some other States

also have ,i*ifut 
"on"erns 

and tire Central sovernment seems to

have assured that tft" "ti'ting 
allocatic-rns u ould be protected'

The probiem why some States seen to demand more food

grain than what the Central government is u illing to allocate is the

sharp dift'erence between the assessment of number of BPL

households made by the two govemments' The divergence is as

Voi. \'II No' I JanuarY - March 2013

Vol. \'II No. 2 APril - June 2013
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high as 400 percent over the central government assessment in

J&K as detailedbelow.

As estimated by the Planning commission of India based on

Consumer Expenditure Surveys, the Ratio of BPL to population in

Jammu & Kishmir in 2004-05 was 5.4 per cent for total

population (:4.6 per cent of Rural Population and 7 '9 per cent of

uiuun population), the LowEST poverty ratio among,st all-States.

The absoiute number of people Below Poverty was 5.9 lakh (3.7

iakh Rural and 2.21ak:h Urban). However, these estimates of the

Planning Commission have not been accepted by th9 State

Government. According to a BPL head count survey carried out by

the State Government's Directorate of Economics and Statistics in

2007-08, the total BPL Estimated Population (Absolute Poverty) of

J&K State was estimated to be 24.21lakh persons (2I.63 per cent

of total population) with a dispersion of 26.14 per cent (22.00 lakh

p".ronr; fiom Rural *"u. und 7.96 pet cent (2'21 lakh persons)

living in Urban areas.

TheDepartmentofFoodandPublicDistribution,
Government of India continues to allocate food grain to the state

assuming the BPL population in the state being 26.5 laI'hs (7 -36

lakhs household). tttii te.'et of poverty was assessed in the year

2000 and continues to remain the basis of all0cation so far. In their

latest assessment, the Planning commission has assessed the BPL

population in the State in 20Il-12 tobe 13.27 lakhs (10.73 lakhs

rural and 2.53 urban) on the basis of per capita income criterion of

Rs.891 per month in rural areas and Rs'988 per month in urban

areas in Jammu & Kdshmir. It is clear that the criteria and

methodology used by the state Government to estimate the number

of personsfrousehol'ds Below Poverty Line is different from that

ur"o ty the Planning commission.'This has implications for scale

ofCentfalbudgetarySupportforvariouswelfareschemes.
Situation is similar 

- - in other States as well'

Vol. Vil No. 1 JanuarY - March 2013
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Parliamentary standing committee deliberations on the issue

of poverty estimation

Parliamentary standing committee ' har e questioned the

Ministry of Planning on the issue of pt-rve(\ assessment. The

Planning Commission admitted before the Smnciing Committee

that the number of BPL families identitreJ on the basis of proxy

parameters used for consumption erpelditure 3Ie not strictly

iomparable to the poverty estimates bec"ure po\en\ line is not

defined in terms of these parameters a1d no C.llrlirioIr cut-off is

imposed. The committee noted that tht'ugh ihe criteria for

determination of poverty is yet to be tireo b1 rl]e Erpert Group

under chairmanship of Dr. c. Rangaraian. Scrcro- Economic and

Caste Census (SECC 20ll) has alreadl' started. It $ould have been

better if the exercise of SECC 1011 \\'3s undertaken after

finalization of the criteria by the Erpen Group -io that Planning

Commission is able to arrive at authentic picrure of por-ert.v- instead

of mere estimates. The Committee lanente,i that the Ministry is

treading on the same path, which in the pa-rt produced results

indicating glaring rnismatch in povertl l-1gures.

The commitfee expressed seriilu: .trot-erTl over non-

existence of a flawiess and acceptable FLr\en) estrmation formula

resutrting in failure to achieve obiecit-, c: 3irvi:eSe d in different

Welfare Schemes despite allocaiion ot Luse amLrunts of anti-

povefty filnds for them. While agkno\\ iedgr:]g the tact that the

impact of implementation of yarious Centr;-1ir Sponsored Schemes

/ programmes may not be upto the e\pcr-riiitlDs. the \linistry have

contended that these Schemes have bicught ; i.rrgibie impact in

improving the standard of livin-s of the pec:ie. The Committee,

however,- would like to emphasise rhar :clen3i must be well-

designed and money allocatecl for thern '* el1-spenr'

The committee expressed their .-f,rii;F]t ihat constitution of
one Expert Group after another ma\ nor :e.cl''. :he problems' The

Committee hope that in aniving at ihe eiiiili.1i3-. r-rf poverty the

ground realities are retfected. The Cor'rrunee. -ier:lore. desire that

'standing Committee on Finance (201:-1i'. Fu:et:-rLtrx Sabha' Seventy

Second Report
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the Expert Group utilizes the data collected from the SECC-2011
and accordingly formulate reliable criteria for identification of BPL
population. The Committee had also expressed serious concern
over wide variation in the estimates of poverty made by Expert
Groups constituted by the Government based on different sets of
criteria.

The Committee note that while the Planning Commission
is the only nodal government agency entrusted with the
responsibility of estimation of poverty, the Ministry of Rural
Development and the Ministry of Housing & Urban Poverty
Alleviation are the nodal agencies responsible for identification
of BPL families in rural and urban areas respectively. The
Committee have been informed that the estimation of poverty
and identification of BPL families are two separate exercises
which are complimentary to each other.

Ministry of Planning had informed the Committee in
December 2Ol2 that the current SECC-2011 is gathering the
information on a host of socio-economic indicators through a door-
to-door enumeration of all the households in rural and urban areas
of the country for actual identification of BPL households. From
amongst the rural households, the SECC 2011 is gathering the
following information.

For likely use as inclusion criteria, the data are collected on:
(a) households without shelter, (b) destitutes/living on alms, (c)
manual scavengers, (d) Primitive Tribal Groups, and (e) legally
released bonded labourers. The deprivation of the households is
assessed from the following deprivation indicators. (a) Households
with only one room with kucha walls and kucha roof; (b)
Households with no adult member between age 16 to 59; (c)
Female headed households with no adult male member between
age 16 to 59; (d) Households with any disabled member and no
able bodied adult member; (e) SC/ST households; (0 Households
with no literate adult above 25 years; (g) Landless households
deriving the major part of their income from manual casual
labour.

Vol. V[ No. 1 January - March 2013
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The data on the following indicators are being gathered for
use as possible exclusion criteria: (a) Households owning
Motorized Two/Three/Four Wheelers/Fishing boats (which require
registration); (b) Households ownin_e mechanized Three/Four
wheeler agricultural equipments such as tractors, harvesters etc, (c)
Households having Kisan Credit Card with the credit limit of
Rs.50,000 and above; (d) Households with any member as

Government Employee: gazetted and non-gazetted employees of
Centre government, State Government, Public Sector
Undertakings, Government-aided autonomous bodies and local
bodies. (This will exclude incentive and other honorarium based
workers like ASHA, Anganwadi workers etc;) (e) Households with
Enterprises registered with the Government for any pulpose: any
non agricultural enterprise registered with the Central or State
Governments; (0 Households with any member in the family
earning more than Rs. 10,000 p.m.; (g) Households paying income
tax or professional tax; (h) Households with three or more rooms
with pucca walls and pucca roof; (i) Households owning
Refrigerator; (i) Households owning landline phones; (k)
Households owning 2.5 acres or more irrigated land with at least
one irrigation equipment such as diesel/ electric operated borewell/
tubewell; (l) 5 acres or more land irrigated for two or more crop
seasons; (m) Households owning 7.5 acres or more land with at
least one irrigation equipment such as diesel/ electric operated
borewell / tubewell.

Similarly for urban areas, the information through SECC
2011 is being collected on a number of parameters which includes
occupation, status of wage earnings, caste, educational status,
disability, chronic illness, type of house/material used, ownership
of house, size of the house, a'ccess to amenities such as drinking
water, sanitation and source of lighting besides ownership of assets
such as refrigerator, telephone/mobile phones, computer/laptop
with or without internet, motorized wheelers, air conditioners,
washing machines, etc.

The manner and method of utilizing this information for
identification of beneficiaries for Government programmes have
not been finalized.
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For identification of BPL families, the State Governments
and local agencies have been involved in the exercise of SECC,
2011 which is being carried out under the guidelines of lVlinistry of
Rural Development and Ministry of Housing & Urban Poverty
Alleviation. The poverty ratio needs to be estimated objectively
and realistically and the criteria therefore should stretch beyond the
current norm which lays emphasis on calorific value and reflect
faithfully the changing nutritional profile and living status of the
InASSES.

The Committee, therefore, recommended that the operational
methodology for identification of the poor should be based inter-
alia on collectible information covering aspects relating to access
to primary health including the number of illnesses of household
members in a period of about a month which would give an
indicative account on the extent of economic burden of households
owing to poor health outcomes; level of indebtedness which often
leads households into destitution and the reasons therefore;
ownership and type of residence like kuccha, semipukka and
pukka; proportion of total household members to the total members
engaged in economically productive occupation or are self
employed; schooling status of children along with number of
working children in a household; and proportion of dependent
children and the elderly, which would indicate the extent of
economic strain on a household. Aspects relating to access to basic
education, banking channels and micro credit should be suitably
factored in operationalising the criteria for identification of the
poor. The criteria may also provide for automatic exclusion of
specified categories like those (a) possessing irrigated land double
that of district average, (b) possessing two/four wheel mechanized
transport vehicle, (c) income tax payees, (d) residence in a pucca
house more than specified covered area, say 1,000 sq. ft (e)
households with at least one person holding pensionable job etc.

Keeping in view such a broadbr approach, the Committee
felt that there need not be any specific "automatic inclusion
criteria Hence it would thus be in order to have a more
comprehensive and multidimensional approach to determine
poverty, which will also take into accoirnt dynamic aspects like
Vol. V[ No. 1 January - March 2013
Vol. VII No. 2 April - June 2013
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slipping back and forth across the n':'":::
relating to empowerment of masset.

:: as also issues

Committee have also been ini:'=-:: ::':- ::ie problems tn

identification of BPL families 'r3:.-:-': 'JJressed 
to in

consultation with the experts. States ;1ll: -::-:: s::-tehoiders through

the exercise of Socio-Eionomic and C:::: C::'si.s rSECC) 2011'

The census is a comprehensire erer:i.: .:". --"-:q the \'linistry of

Rural Development, Ministrl oi H---.-:--. ':-i Lrban Poverty

Alleviation, the Office of the Re-=:::": G::reral and Census

Commissioner of India and the -S -":e Gtr\ irrllneotsAjnion

Territory. The committee noted th"r :,:r ::e i;entil'i'-ation of BPL

households, Socio-Economic and Cr.:: Ce:lsut rSECC) 2011 is

gathering infOrmation from ruralrurb.i :l3;> t'rr- 3 \ anet)' of socio-

economii parameters including t-r.-;up:iion: income: education;

type and ownership of house: inc.-rte 1.1\ prLrtessional tax payees;

ownership of assets such as tu-o/three i..61 ri'heehr tri'hich require

registration) / refrigeratot I uashing n-i".-hine i air-conditioners /

teiephone / mobile phone / computer laptop etc' The Committee

ur" iuppy to note that most of the parf,n-reters recommended by it
have been included. The Commifiee \\.'1uld like to be apprised of

the present status of SECC - l0l 1 ]ni :he time frame by which

the exercise is proposed to be crrmpl.i3d. The Committee would

also like to emphasize that the m;nrer rnd method of utilizing

information for identification oi benet;;ianes for Government

programmes be finalized at the eartriest.

State level implementation issues 
.

InJ&K,theDepartmentofConsumerAffairsandPublic
Distribution has a BPL List. Besides. the Rural Development

Department has their own List and Department of Social welfare

does not have any List but uses their o$n mechanisms to identify

beneficiaries. under "Rajiv Gandhi Grameen vidyutikaran Yojna"

(RGGVY) Scheme of Rural Electncitl' lnfrastructure and

Household Electrification, cumulative achievement of BPL

household electrification under RGGVY as on 30'6.2013, is 57395

''"' .):i ),1 |j3"ffi,Yfr:: ?8ii
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households. (BPL families are eligible for electricity connection
free of cost). Power Development Department was required to
furnish authentic list of BPL households to the Ministry of power.

This is yet to be done. Basically, different Departments use their
own way of beneficiary identification. Coordinated approach can
produce an agreed common list of BPL beneficiaries to be used by
all.

While eliminating discretion in determining the BPL status is
not possible, it should be feasible to regulate the discretion and
bring greater objectivity and transparency by prescribing objective
tests/checklists/scoring systems and assigning certain marks for
certain indicators of poverty. There should be clear-cut exclusion
criterion to remove the 'creamy layer' of APL from the supply of
subsidized food grain and benefits of other welfare programmes.
Government can use the databases of tax assesses registered with
the Income Tax Department or the Commercial Tax Department,
Vehicle owners registered with the Transport Department, the
database of employees and pensioners of State Government and the
companies/corporations owned/controlled by the government and
those of the autonomous bodies or statutory bodies. Other
indicators of conspicuous consumption as are used by the Income
Tax Department may also be used. The authorities competent to
declare a family as BPL should be clearly defined so that there is
proper accountability and record-keeping. Time bound resolution
of differences between different government departments which
may be using their own BPL lists and public notification of
authentic BPL households/persons, preferably on a government
website in convergence with e-governance initiatives would be
helpful. Hopefully AADHARA{PR exercise would resolve this
problem to some extent but presently it iS not tagging the BPL/non-
BPL status precisely because operational norrns are not in place.
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^ The objective of JNNURM is to harness full potential ofreforms in urban infrastructure, engaging the key stakeholders,central Government, state Governm"ents and urban Local Bodiesto work together' The mission was launched on 3 December 2005with the objective of fast track development of cities across thecountry, coupled with integrated urban infrastructural devetopmentand effective service delivery mechanism, by intensifyingcommunity participation along with accountabilities of the urbanLocal Bodies and parastatal agencies.

As the investment has not resulted in envisaged outcomes,service level benchmarks for services like the urban water andsanitation sector have been formulated, prescribing a minimum setof standard performance parameters to- be appriJa ,rnirormty uystakeholders across 
. the country. Along r ,rith encouraging

:o-TTitl participation, ensuring accountabilities of the UrbanLocal Bodies and parastatal ageicies, urban reforms for asset_creation and asset management ior long-term project sustainabilityhave- been given adequate focus. 'The urban infrastructuraldevelopment was estimaied to require investment of Rs 1,20,536crore for seven years form 2005_06 with an outlay of nr.'tZ,Ztqcrore.

Sub missions of Jawaharlal Nehru National Urban RenewalMission (JNNURM)

JNNURM comprises two sub_missions: sub_mission 1 forurban Infrastructure and Governance (uIG), administered byMinistry of Urban 
*Development (MoUD). The Mi;isrry ofHousing and urban poverty Alleviation is the nodal ministry forproviding Basic services to the urban poor (BSUp) and IntegratedHousing and Slum Development programme (IHSDP), rwointegral components of the rNiriunu. ihe mai' thrust of this sub-mission was on infrastructure projects relating ,orvur", ."ppfy *Osanitation, sewerage, solid was^te irurrug",'".rt, road network, urbantransport and redevelopment of old cit! areas. Sub-mission II aimsat catering to Basic Services for Urban poor (BSUp). ft " *.'thrust of this sub-mission was integrated deverop-"nt oirtu-.thlough projects for providing shelTer, basic services and otherrelated civic amenities. In tine with the objective of the lNNunlrr,

Vol. VII No. I January _ March 2013
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65 mission cities were covered under UIG and BSUP. To cater to

the remaining cities and towns, two components were included;

first, Urban Infrastructure Development Scheme for Small &
Medium Towns (UIDSSMT); and the second. integrated Housing

and Slum Development Programme (IHSDP) u'ith similar broad

objectives as envisaged in UIG and BSUP.

Other than infrastructure and housing projects. the objective

of JNNURM was to also provide an enablin-e environment of
growth of cities by enhancing effectir,e urban sen'ice delivery and

civic infrastructure through improvements in urban management,

land management, financial management and stakeholder

participation in local governance. State Governments and Urban

Local Bodies were thus, required to accept an agenda of reforms'

For integrated development of slum areas and the provision of
basic services to the urban poor, namell' security of tenure at

affordable prices, affordable housing. \\iater supply, and sanitation

and convergence with other already existing schemes for universal

services such as education, health and social security are basic

prerequisites. Further, enabling re-eulatorl' regime and urban

reforms should be required for asset-creation and asset

management for long-term project sustainability' JNNURM was

designed therefore to provide an enablin-e environment for growth

of cities by enhancing effective urban service delivery and civic
infrastructure through improvements in urban management, land

management, financial management and stakeholder participation

in local governance.

The expected stated outcomes to be achieved by ULBs and

parastatal agencies on completion of JNNURNI were as follows:

1) Modern and transparent budgeting, accounting and financial
management systems will be designed and adopted for all
urban services and governance functions.

2) City-wide framework for planning and governance will be

established and become operational

3) All urban residents will be able to obtain access to a basic

level of urban services.
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4) Financially self-sustaining agencies for urban governance
and service delivery will be established through reforms to
major revenue instruments.

5) Local services and governance will be conducted in a manner
that is transparent and accountable to citizens.

6) E-governance applications will be introduced in core
functions of ulBs/parastatal agencies resulting in reduced
cost and time of service delivery processes.

Adequacy of funds and timery flow of funds were critical for
planned development of identified mission cities and peri-urban
areas' outgrowths and urban corridors leading to dispersed
urbanization. Emphasis was on scaling-up delivery of civic
amenities and provision of basic services to the urban poor.
Security of tenure at affordable prices, improved housing, water
supply and sanitation and delivery of basic services for education.
health and social security are important components of JNNURM.
The government is fully geared to develop sustainable Information
communication Technology (ICT) enabled Smart cities. The
lessons learnt from the first phase on planned development urban
transpoft, water supply and sewage, among others should be used
for effective implementation of the second pt as".

Total number of cities identified in JNNURM are 65 with
more than 1 million population with investment of Rs 1,20,536
crore over 7 years commencing from 2005-06 with an annual
requirement of fund flow of Rs 17,219 crore. During the mission
period from 2005 to 2012, central Assistance ranging from 50 to
90 percent, depending upon status of the city, was provided as
Additional Central Assistance (ACA) in four instalments under
BSUP and in two instalments under IHSDP. Under the
prograrnmes, beneficiaries are required to contribute a minimum of12 percent for housing except beneficiaries belonging ro
sc/sr/BC/oBC/PH and other weaker. sections whire the
beneficiary contribution is limited to 10 percent only.

Out of the total investment of more than Rs. 1,00,000 crore
envisaged during the mission period from 2005-o6 to 20rl-12. so
percent share was to be borne by the central.Government and the

Vol. VII No. 1 January - March 2013
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remaining 5O7o by the State Governmenrs and L r:.n Local Bodies.
However, In 2009, the Central Gor.ernne:i: ,-trntribution was
revised to Rs.66084.65 crore. Though th; :::>:ion period was
contemplated till March 2012. the Plarr^:s Conrmission, in
January 2012, agreed to make the bud*qe:ii. i:r,', isions for two
years beyond the mission period for conrpie :1,--: ,-'i projects.

The Project Management Infornrali,rl S'. stem (PMIS) for
JNNURM is the key e-Governance initiurt', e ne:ns implemented in
the Ministry of Urban Development beside: ,..ther e-Inirratives like
e-Awas in Directorate of Estates. e-Seq; in CP\\-D and e-Dharti in
Land and Development office. The rrr-..ri\ e is ro provide
transparency, better information managenent. improved service
delivery and overall improvement in urrban _sovernance.
Implementation of PMIS aims at pror idine .rnline and up-to-date
management information for decision ntaxinS. project management
and monitoring of urban service deliverr and civic infrastructure,
land management, financial managemenr and stakeholder
participation in local goveffrance.

The ministry is committed to irs rnandatorl' e-Governance
reforms ensuring online birth and death resistrarion, property tax,
accounting, water supply and utilities. citizen's _erievance redressal,
personnel management sysrem. buiiding plan approval,
procurement and monitoring of projects. Prior to JNNURM, only
four out of 65 Mission cities had implemented e-Governance
modules and now 37 mission ciries have implemented e-
Governance reform and the remaining f 8 cities are at different
stages of completion. Cities like Hrderabad, Bangalore, Chennai,
Pimpri-Chinchwad have not onir impiemented all the committed 8
modules of e-Governance, but also have undertaken innovative
approaches such as auto SMS to citizens on complaints, global
positioning system device on vehicles and biometric attendance
system for municipal employees.

The programme is tailored for providing higher level of
resources and management attention to 65 select cities across the
country including 35 cities u'ith more than a million population,
State capitals and cities of heritage and tourism importance. The
other 30 towns are eligible for funding under the Urban

Vol. VII No. 1 January - March 2013
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Infrastructure Development for small and Medium Towns scheme(UIDSSMT) and 551 projects at a total cost of Rs. 61,905 crorehave been sanctioned. The Additional central Assistancecommitted by the centrar Government for the project 
"*t r, R..28,590 crore. There are g07 projects sanctioned under 
'IDSSMTat a total cost of Rs. 14,02r crore for 672 smar and medium towns.And by now, 166 projects under UIG and 269 projects underUIDSSMT have been complered providing impioved servicedelivery to citizens.

Finance Commissions' Recommendations on JNNURM
The 73'd and' 74h constitutionar Amendments in l992led toformation of local serf governance structure for panchayati RajInstitutions (pRI) and Urban Local Bodies (ULBs). hrrurr""Commissions, constituted by the president in every fiu"- y"urr,

considered varied reforms for strengthening the local governance
and improve finances of these -bodi"r] ert", roil'Finance
Commissior (FC), there were specific references to the localbodies and l3th FC made implementation of some of the earlier FCrecommendations conditional to access part of the funds itrecommended to local bodies.

The 13rt FC reviewed all the earlier recommendations andconsulted the Ministry of Urban Development, planning
commission, State Governments and urban Local Governmentsand suggested major reforms for local governance. whileconditions imposed by the previous commissions for rerease ofgrants are recommended by r3th FC it made mandatory to lo-prywith these conditions by the local bodies before theyian receirre
perf.ormlcg grantsrecommended by it. The conditions imposedby the 13'o Finance Commission'are as follows:_
1' Introduction of a supplement to budget documents on uLBs
2. Putting in place audit system in all local bodies
3' Establishment of an Independent Locar Body ombudsmen

System

4. Electronic transfer of grants to ULBs in 5 davs

Vol. VII No. I January -March2}l3
Vol.VII No.2 April -Jwe2}l3



78 / INDIAN JOURNAL OF PUBLIC AUDIT AND ACCOL'." -'i 
--

5. Prescribing qualifications to SFC mer--:.:i --:-: *gh an Act

6. Empowering the ULBs to ler r :: :'=::" il\ without

hindrance, Constitution of State Prop:::'^ - "'- B:.rrd

7. Putting in place benchmarks tbr J;--.' =:.' - - :"ential civic

services

8. Putting in place fte-hazatd Respi':.' ':: )'1'::-:ition Plan

The 13th Finance Comlls.i::- :-. - :i'iade several

recommendations for improYins ';::::- . ' ::-::-Js They include:

tax and profession tax;

maintenance costs of the se:-'::-> ::-:'' :::-Jer' This is one

of the mandatory reft-n:--. -:-::: -r\\URM' But

unfoftunately, the states h:"3:--- :-r-i 3l]tru-Qh to ensure

that this mandatory requir::-::-: -. : -::-:iied $ith even in

the Mission cities;

Levy ofuser charges on

the city leads to tangiL'le

ULBs should acce-.s

.::--;:i.--n of any road in
-:::-lt:
::.:d financing of

- -ed Financing Modelinfrastructure and de:tr:i
should be fully expioited.

of their income including i:;,:::-: ;i'::r sale or lease of land

with ULBs;

charges from the centr;l Fr:.:-:tiii.

royalties with LiLBs:

ULBs throueh mate-hin-e grants;
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installments in January and July subject to submission of
utilization certificates without any other documentation;

assigning or associating ULBs in planning and delivery
functions;

portions of the Cantonments to facilitate integration in
service delivery like water supply and other schemes and
the civil community should benefit from the schemes being
implemented under JNNURM or other projects;

revamping fire services and the ULBs may also extend
financial support to the Fire Services Department;

gradation of nagar panchayats;

the ULB; and

capacity building and personnel augmentation, etc.

The 13th Finance Commission initiated a multi-faceted
reform process and access to a portion of the grants based on
performance improvements. This made the paradigm shift in urban
governance.
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CAG's Performance Audit of JN\t R\I.lrtll-13
The CAG's latest performance :e:,: ... . \\I. R\lr finds out

that out of 1,517 housing projects ,lpF: '.:: -. '-1 lr-ttJ5 to 2011 as

on 31 March 2011, only 22 u'ere;l,:-.:.-:-:::C out of 1,258
approved urban infrastructure prL,tiL:r -::-'. :-:1 projects were
completed. The scheme envisase: l-: -:-*-'. :.i.'rrls for good
governance. However, many of the n-,;::r: :'. :;I,.niis are yet to
be implemented. The audit findings l:;--:: r=-..-lent appraisal of
detailed projects, non-availabiliri rr- -*...'.:.-r-:rion in costs,
change in design and scope. In the hr-rL:-r_i :- .=Jli. ntanv dwelling
units remained incomplete prin.rn-,. ,, : '.:.;rtt oi land; the
beneficiaries were not identified tr -=., ,::i-rt :oflte of the
completed dwelling units remain un.,..-:-:- :it j d,-tlciencies in
the process of selection leadin_e to ine i-r-:-; :.;t-ri!-raries obtaining
the benefits of the scheme. There ',r e :; :,:-: r..'3^run in Projects
relating to water supply, sewerase. s:rrrtr '.- '.:l: Jruinrge and roads
and flyovers, due to non- alarlabill:', ,,: lanti andnecessary
clearances; deficiencies in a"r'ardinS ,--: ,.'.,-':k: 3 ferv cases of
unauthorized and irregular expendit,;r; .,.ti er en instances of
undtefavour to contractors; machineri ::tl-iurent purchased for
the project remaining unused.

As India needs about 500 citres in ii'ie neri tn'o decades at the
current rate of urban migration. de., eiopin_e rvell governed
sustainable smart cities that can otler q.ra1i:1 1it'e for its residents,
requisite urban infrastructure and amenities. affordable quality
HOUSING, schools and hosprtals rs rhe core challenge of the
national urban mission in its second phase.

Structure for Project Implementation under JNNURM

While reforms were envisa,eed under the JNNURM, the basic
thrust of the mission was proiect drrven u ith th'e adoption of the

rReport of the Comptroller and Auclitol General
of Jawaharlal Nehru National Urban Renen,al
Ministry of Urban Development. Nlinistrl' of
Alleviation: Report No:15 of 2012-13

of India on Perfbrmance Audit
\lission. Union Government,
Housing and Urban Poverty
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following strategies : -

(i) Every city was expected to formulate a city Development
Plan (cDP) integrating land use with services, urban
transport and environment management. The cDp was to
provide an urban perspective frame work for a period of 20-
25 yearc indicating policies, programmes and strategies of
meeting fund requirements to be prepared by every identified
city.

(ii) cities/urban Agglomerations/parastatals were required to
prepare Derailed p.lq?", Reporrs (DpR) for undertaking
projects under identified areas on the basis of cDp. In order
to seek JNNURM assistance, projects need to be developed
in such a manner so that optimization of the life-cycle costs
over the planning horizon of the project can be ensured. A
revolving fund was to be created to meet the operation and
Maintenance (o&M) requirements of assets creaied, over the
planning horizon.

(iii) Private sector participation in development, management
and financing of urban infrastructur" *ui also envisag"ed.

The central and state Government were required to release

1*: directly as grants-in-aid to rhe stare level nodal agency(SLNA) designated by the State. The funds for identified projects
across cities were to be disbursed to the urban Local Bodies(ulB)/Parastatal agency through the designated sLNA as a soft
loan or grant-cum-loan or grant. The sLNA/uLBs in turn could
leverage additional resources from other sources like financial
i nsti tuti ons/private sector/capital market.

RoIe of Central Government

JNNURM functions under the - overall guidance and
supervision of a National steering Group (NSG) chaired by the
Minister of urban Development und co-chaired by the Minister of
state for Housing and urban poverty Alleviation. other members

Vol. VII No. I Januarv - March 2013
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in the NSG are the two Secretaries of the le>i-,-.'.: :.1.:ti.rliei i.e.
MoUD and MoHUPA, Secretary (Erl..--*-:,-= Secretary
(Planning Commission) and National Te::....---. .-:'. :or. The
NSG, a coordinating arm of the Governrri,-. : -:.-.-. provides
policy oversight and evolves policies to far,-l:-.. -:.- ..-f.rer efiients
of JNNURM objectives. It sets poliei.r ":.:r:entdtion.
monitors and reviews progress, and sug_:;.-. - -::,-:t'.: actions
where necessary. The NSG also reviei',> -i.: -' :,=:--=:'tetion of
reforms.

At the State Level, a State Le,'e1 Src;-.--.. - - -.- -:::: rSLSC)
and a State Level Nodal Agency are rc r. .:. -:' --.: role of the
SLSC was to screen and prioritize t]l: ,t:-.- -:- rrtrlects aild
recommend to the CSMC concerned :-: -,u .i: BSUP for
sanction of the project. The SLSC 'i -: : - :lLrnitor the
implementation of projects and reforms ;-.i :: :'' :h3 prc_eress of
urban reforms in the State.

The Central Sanctionin_e Con= ':..= i- SC cltaired by
Secretary MoHUPA \^as to examin. :-J :t-ri-': rhe ,crojects
under IHSDP. The ULBs and iml.::-.:-.---i :_:-ri"-i,-s were to
submit DFRs to their respective SL\ \ . -,: ':,:raisal. CSC was
required to examine and appror'€ thc::-_--.. !.-r--:tiited by State
Level Nciiatr Agencics on the i'i.L:r--,:,:-:-- ,- ihs State Level
Co-Ordination Comrnittee (SI CC

Tire prograiri aXso envisaseri . P:- _.:.::--:'; -\Ianagement Unit
(PMU) at the State Level as rreil ;> P: ':--: l::'rlenrentation Unit
(PiU) at ULB level.

Of the 1,517 housing and 1.'-<S :r:.:. ;;rlt:structure projects
approved for completion from lt-;r -< 1,-r 1",- -. .. cn.--1 i MarchZAIl,
only 22 housing projects and l,:1 ;:t.- :iir:*.tructure projects
were completed. As resards .trc.-=:-r,-.in: ine LLBs, in terms of
their structure, composition. iir.:;.. -: ri:i li!e S.. functions and
powers; the scheme requn'ed e:.'r St",: G,--','-r-r.u-r-,:r:t" ULIS and the
Central Government to enter intt- a \I:morandun of Agreement
indicating their commrtmeni trr inpientenr tire mandatory and
optional reforms, in alignmenr u ith the 7Lth Constitutional
Amendment towards increase,i rransparencv and better

Vol. VI No. I January - March 101-1

Vol. VII No. 2 April - June 2013
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governance. However, in the selected StatesAJTs, the CAG in his
performance report of 2012-13 on JNNURM observed that all the
mandatory and optional reforms were not implemented. Therefore,
reforms in the institutional, financial and governance structure of
the ULBs to make them efficient, accountable and transparent
could not be realized as envisaged.

The audit findings of the implementation of the scheme in
the execution of 216 selected projects for the period from 2005-06
to 2010-11 indicated various deficiencies. Out of 216 selected
projects only 11 were completed that too due to reasons including
deficient preparation and appraisal of detailed projects, non-
availability of land, escalation in costs, change in design and scope.
As regards housing projects, many dwelling units remained
incomplete primarily for want of land and there were deficiencies
in the process of selection of beneficiaries leading to risks of
ineligible beneficiaries getting the benefits. Inadequacies were
noticed in those dwelling units occupied in respect of water supply,
sewerage and storm water drainage facilities. The projects were
delayed due to non-availability of land and deficiencies in
awarding of work. There were cases of unauthorized and irregular
expenditure and undue favour to contractors. Due to the delays in
implementation of the projects, there were many cases of
blockades of funds used for purchase of machinery/equipment not
put to use.

The framework in the States envisaged setting up of SLNA
and specialized bodies such as program management units (pMU)
and project implementation units (Pru); SLNAs were appointed
after considerable delay arid there were shortage of staff. The
PMUs and PIUs were intended to strengthen the capacity of the
SLNA and the ULBs. However, in certain states these specialized
units were not even set up and in the States/UTs where they were
established, their role remained limited.

In regard to the Central Government allocation, there were
substantial shortages in allocations and delays in releasing of funds

Vol. VII No. I January - March 2013
Vol. VII No. 2 April - June 2013
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to the states. Fufther, the guidelines did rot .-t'::;-r- ;nr directions
regarding timeframe for releases of funds. T:e:; '.i;ls a rush of
expenditure in the last quarter pafiicularl\ ir. \f -::" Though the

scheme had envisaged that UlBs/parastatil i_i3:;::. should share
the expenditure in execution of projects. ii :-,-:- S:,:es/L-Ts, the
ULB share was either not released or rl'u-. i;s. ::-:: i:e stipulated
amount. The JNNURM guidelines u'er: :::-.--::,: in re-sard to
instructions regarding parking of funds ;:i -.:--2.:---,r of interest
thereof. There was no uniformity in ut:-;z-:_: ::.:-:3sI earned on
parked funds amongst the States/L-Ts. \1.:.;. - - :hem had not
created the revolving fund and U:, -r':- ::- C:nitrcates of
substantial amounts were found lackrng.

For monitoring and evaluation. ilii.:*:t: :t':: .rnd technology
were not in place. Though the ministq. 3:'.-::J3i a rreb-enabled
program for monitoring and evaluation :"- -:::-:e :he ph1'sical and
financial progress of JNNURM project-. ir.= :-.:t3rl \\ as not found
in operation. The Third Pafir in.:t::- -:- ;:rd monitoring
mechanism as envisaged in the sch::-; 'i.:: rt-rt also properly
implemented in many of the states.

Toward Better Implementation of the Prrrgramme

The Government of India ma\ .--r-:-J;r providing suitable
incentives to those States u'hich are .:-.:-;::elting the refotms as

envisaged in the JNNURM -euidelit. .{-::i3ntation of capacity
building of personnel handling lln.i:: -; human resources is
urgently needed to help the state: -,-, -,1:r:rir-rnalize the reforms
envisaged at least within the erten;:; -:::.1 endin-s by 31 March
2014. Wide publicity is needed thr;';:: ::.n: :nd electronic media
to ensure that eligible benetjciane: Ji-- .:..-.uded in the projects.
There should be review of all hi':.-:5 :rolects to ensure that
allotments are given only to eiigi:-: r::el:;iiries. Government of
India may strengthen the monitt-''r-r-s :i e\e,-ution of projects so

that there are no diversions to inel:sr:,: :rneiiciaries/schemes. It is
important to monitor delal's and ide:ri1 :he reasons for resolving
them on time. Ministry of UrL'an p3r ei..pment and Ministry of

Vol. V[ No. 1 January - March ]01-:
Vol. VII No. 2 April - June 201-1
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Housing and urban poverty Alleviation should have a zero
tolerance policy at all levels in respect of irregular expenditure and
diversion of funds. The fund flow arrangements from the centre to
the implementing agencies via the sLNerstutes/urs may be
rationalized to ensure minimum unspent/excess amount outside
government accounts. The provisions of timely submission of
utilization certificates must be insisted and deficiencies noticed in
the monitoring of the scheme should be rectified at the earliest.

There should be both monitoring by Ministry and
independent evaluation of all centrally Sponsored schemes on a
regular basis. such monitoring and concurrent evaluation reports
should be placed on the respective Ministry's website and form the
basis of any mid-course corection. Absence of such evaluation
should be viewed adversely which wlll affect release of funds to
the Ministry. Planning commission is in the process of setting up
of Independent Evaluation office whose s"rui"", may be *ilized
for such independent evaluation.

Accounting Financial Reporting of urban Locar Bodies
The Institute of chartered Accountants of India (ICAI) has

published a Technical Guide on Accounting and Financial
Reporting by urban Local Bodies, which inier alia provides
'Guidelines on the Formats of balance sheets and income and
expenditure account. some of the important guidelines include that
the financial statement of uLBs should be prepared on accrual
basis.; . accounting policies should be consisiently foilowed;
provisions shall be made for ail known liabilities and losses; the
accounts must be prepared giving emphasis on substance rather
than following merely legal format and based on the maternitv
principle, there shall be proper disclosure.

Auditing and Accountability Framework

Funds transfer from the central and state governments under
various flagship schemes and socio 

"cono*ic 
development

programmes directly to the Urban Local Bodies is going to
vor vil # ii3'iT.rYffi:;Bl;



86 / INDIAN JOURNAL OI' PUBLIC A1DIT AND ACCO:-'^ ' '': '- '

'..uiit. the targeted output and outc\rl:i:

increase significantly in the comlng )'ei1r) I:-; :'ciective is to

strengthen the third iier of government anj :-::--': :he livelihood

conditions of the p";;i";fq"ality of so\ 3:''::'-: h the backdrop

of increasing flow oiio"O' anO tnl large r*::':: :: ;ant receiviug

bodies, it is indispensable to ensure pr':':=: :: - - *:tinq' auditing

and thereby "ff""t'itl"^-accountabilit" 
-:--=-''' -:s There is

considerable risk of pilferage of i3: - :::"': =-'i l:11:quate
implementation of it'" '"t'"-tt 

and :'::--:::--:l--': oi expected

outcome. tvtui,,t""utttl of proper t't- ': i'> : - ':: t -"'l' 
^ 

resoufce

management, timelf rel"u'" of fun'Js',::--=:--r'': 3\3cution of the

proiects, ou"rr""t"giand ensuring-prLlP3: -:----'-- --: '-'f runds for the
onr#;;;';ffiii^1' g'un'J1 i::"' ::-.':'' 'rgnitlcance 

to

RE

1.

2.

J.

4.

The Eleventh Finance Corr-r:-":--' '';:S :ltegorical inits

recommendation that the account> -; ;-::' : -:::1T::i:i:T'sj:l

Vol. VII No' 1 JanuarY - March ]01-:
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:Hilffi#:ffi"" Locai Btrc'::- ":-:: :-- 'c: set right under

close supervision of the C& \G :: : ' -::-'rted by' specific

earmarkdng of funds from the S':t-i' :=- ::-r:--3:::d bf it in respect

of local bodies.' The report Lr: ::'' L 'l rC :t'iting to audit of

accounts of third tier governn::: :1- --l :'e placed before a

Committee of the State Legislatu:: : - 1>--":-:': :n the same lines as

the Public e""ot'ntt Clmmrr:: l-:'= C.:AG has already

developed auditing ;tandards tt'r PRi: -': 1-LB'' guideiines for

Certification audit of accounts' ::1r-*' :: "-iiit of PRIs' audit

training modules for ZP''PSs ai; GP'' -:': - - CoJes for functions

and activities of PRIs, Budget anC \': ---:':: : --=-rats for PRIs' New

Accrual accounting systen susg3':=: :-' i-l-B; u'ith-detailed

formats, Training 'ioA"tt 
on PRI :J:': *:':: ":-; :udget in two parts

containing theorY and Practical'
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DOCUMENT

THE PENSION FUND REGULATORY .L\D DE\TLOPMENT
AUTHORITY ACT,2013

NO. 23 0F l0i-1
Septenber,2013.l

An Act to provide for the estat'hsl-:.etl trf on -\uthority to
promote old age income securitv br es;:l:si-^rri- developing and
regulating pension funds, to protecr rhe ::rr:::=is r-rf subscribers to
schemes of pension funds and for man::. Jtrltrlicr€d therewith or
incidental there to.BE it enacted br P;ri:.:re:: in rhe Sixty-fourth
Year of the Republic of India as follou'=:-

CIL{PTER I
PRELNTT{ARY

This Act ma) t'e .-:'":l rhe Pension Fund
Regulatory and Der e...tr:e:tr -{uthority Act,2013.

It extends to the $'htr-e c: hJia.

It shall come irto tor.-. .-:i >u.-h date as the Central
Government mar. bi lcriilcarion in the Official
Gazette, appoint:

Provided that dintrer: iares mav be appointed for
different provisions ..; uis -\ct and any reference in
any such pror-isir,'rr ttr -ic .-orrrrnencement of this
Act shall be con:tn:e; li.a reierence to the comins
into force of that prt\r r:ir-r'1.

Definitions 2.(l\ In this Act. unles: [he i.-,ntett otherwise requires,-
(a) "Authoritl'' means rhe Pension Fund Regulatory

and Development -\urh.-rrin

Shoft title, 1.(1)
extent and
commence
ment

(2)

(3)



(b)
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established under sub-section (1) of section 3:

"central recordkeeping agency" means an agency
registered under section 27 to perform the functions
of recordkeeping, accounting, administration and
customer service for subscribers to schemes;

"Chairperson" means the Chairperson of the
Authority;

"document" shall include any matter written,
expressed or described upon any substance by
means of letters, figures or marks, or by more than
one of those means, in printed or in electronic
version, which is intended to be used, or which may
be used, by the Interim Pension Fund Regulatory
and Development Authority, or Authority or an
intermediary or any other entity connected with the
National Pension System, for the pulpose of
recording that matter;

"individual pension account" means an account of
a subscriber, executed by a contract setting out the
terms and conditions under the National Pension
System;

"Interim Pension Fund Regulatory and
Development Authority" means the Interim Pension
Fund Regulatory and Development Authority set up
by the Central Government through Resolutions
No. F. No. 5/712003-ECB&PR, dated the 10th
October, 2003 and F. No. 1(6)/2007-PR, dated the
14th November, 2008;

"intermediary" includes pension fund, central
recordkeeping agency, National
Pension System Trust, pension fund adviser,
retirement adviser, point of presence and such other
person or entity connected with collection,
management, recordkeeping and distribution of
accumulations:

Vol. VII No. I January - March 2013
Vol. V[ No. 2 April - June 2013

(c)

(d)

(e)

(0

(e)
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-

(h) "member" means a me:l::: ' - ::'e '\uthority and

includes its ChairPerson:

(i) "National Pension Sr s:::"' :--':': lhe contributory

pension system reter:: -- -L ::Jlitrn 20 whereby

contributions from a .::::--:-: ':e collected and

accumulated in an ini .' -:*"- :c:-s''l:r account using

a system of p"ii:' lr=:itJe' a central

recoidkeeping a-sel:' - r. l l:----:: Iunds as may be

specified by re 
-eui 

ai t,-- :. .

"National Pension S '-=:-- l:*':
of Trustees rr htr 

.l-..'.: -l-: -i'i':
their benefit:

"notification rn..r:-> : l' ' --l---:iltrn published in the

Official Gazette.

"pension fund" :,:.:-: ::- -rlelrnediary which has

been granted a ;c:1----: ':' :: registration under sub-

section (J) of s3::--:. l- :) the Authority as a

pension fund - -: :::eir ine contributions'

accumulating tL.:-- ':-: :--"king payments to the

subscriber in :i: :--j-:-3: 'ls mav be specified by

regulations:

"Pension Re-s*-:: :-' ":.1 Development Fund"

means the lun; :::-.:-':::J under sub-section (1) of

section +0:

(o) "prescribed' irelrs :res'-nbed by rules made under

this Act:

(p) "regulated 3ss3ts' nl-rns the assets and properties'

Vol. VII No. 1 JanuarY - March ]0i-1
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6)

(k)

0)

(m)

(n)

means the Board
.ri subscribers for
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t919

-1 ofl

r_ oI

loll

rl oi



(r)

l0 of 1992 (s)

l3or. 
or (v)

4 of 1938

42 of 7956

1 of 1956

75 of 1992

both tangible and intangible, owned, leased or
developed by and other rights belonging to, the
central recordkeeping agency;

(q) "regulations,' means the regulations made by the
Authority under this Act:
"scheme" means a scheme of pension fund

approved by the Authority under
this Act:

"Securities Appellate Tribunal', means a Securities
Appellate Tribunal established under sub_section
(1) of section 15K of the Securities and Exchange
Board of India Act, 1992;

"subscriber" includes a person who subscribes to a
scheme of a pension fund;

"Subscriber Education and protection Fund', means
the fund constituted under sub-section (1) of section
41:

"Trustee Bank" means a banking company as
defined in the Banking Regulati on t"t, tg4g.
Words and expressions used and not defined in this

(t)

(u)
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Act, but defined in-
the Insurance Act, 1938;

the Companies Act, 1956:

the Securities Contracts (Regulation) Act, 1956:
and
the Securities and Exchange Board of India Act,
1992,

shall
them

CHAPTER II
PENSION FUND REGULATORY AND

DEVELOPMENT AUTHORITY

Vol. VII No. 1 January -March2}l3
Vol. V[ No. 2 April - June 2013

have the meanings respectively assigned to
under those Acts.

(2)

o
(u,

(iii)

(iv)
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Establishm, 3.(1) with effect from such Jat- as the central
iJ:,*"#i Government may. br nrrtiilr:rirrfl. appoint. there
on of shall be established. tor rhe priiloses of this Act, anAuthoritv Authority to be called the Pensi-.rn Fund Regulatory

and Development Authonrr .

(2) The Authority shall be .r :cdr corporate by the
name aforesaid, har ins perye tual
succession and a common seal rr ith power, subject
to the provisions ol rhis .\.':. rt'i acquire, hold and
dispose of propertr . lrlrill 111-rr sble and immovable,
and to contract and shali. L,r rhe said name. sue or
be sued.

The head office of the -\uthoriti' shall be in the
National Capitai Regron retrerred to in clause (fl of
section 2 of the \arirrn.il Capital Region Planning
Board Act. 198-5.

(4) The Authorit) ma\ esrabhsh offices at other places
in India.

2 of 1e85 (3)

Compositi 4.
on of
Authority

Term of 5.(1)
office and
conditions
of service
of
Chairperso
n and
members
of

Vol. VII No. 1

Vol. VII No.2

The Authoritl shall !-onsist of the following
Members. n3mgl1'-

(a) a Chairperson.

ft) three whole-time members: and

(c) three part-time menbers.

to be appointed br the Central Government from
amongst persons of ability, integrity and standing
and havin_e knou'1edse and experience in economics
or finance or lau. *'ith at least one person from each
discipline.

The Chairperson and every whole-time member
shall hold office for a term of five years from the
date on which he enters upon his office and shall be
eligible for reappointment:

Provided that no person shall hold office as a
Chairperson after he has attained the age of sixty-

January - March 2013
April - June 2013



Authority

(b)

Removal 
6.(1)

members
from office

(2)

(3)

(4)

(5.1

(6)
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five years:

Provided further that no preson shall hold office as
a whole-time member after he has attained the age
of sixty-two years.

A part-time member shall hold office as such for a
term not exceeding five years from the date on
which he enters upon his office.

The salary and allowances payable to, and other
terms and conditions of service of, the members
other than part-time members shall be such as may
be prescribed.

The paft-time members shall receive such
allowances as may be prescribed.

The salary, allowances and other conditions of
service of a member shall not be varied to his
disadvantage after his appointment.

Notwithstanding anything contained in sub_section
(1) or sub-section (2), a member may_
relinquish his office, by giving in writing to the
Central Government, a notice of not less than thirty
days; or

be removed from his office in accordance with the
provisions of section 6.

The Central Government may remove from office
the Chairperson or any other
member who-
is, or at any time has been, adjudged as insolvent; or
has. become physically or mentally incapable of
acting as a member; or

has been convicted of an offence which, in the
opinion of the Central Gevernment, involves moral
turpitude; or
has acquired such financial or other interest as is

r'ol. VII No. I January -March2}l3
Vol. VII No. 2 April - June 2013

(a)

(a)

(b)

(c.)

(d)
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likely to affect prejudicially his functions as a
member; or

(e) has, in the opinion of the C€ntral Government' so

abused his position as to render his continuance in

office detrimental to the public interest'

Q) No such Chairperson or otber member shall be

removed under clause (O c clause (e) of sub-

section (1) unless he has been given a reasonable

opportunity of being heard in the mafier'

Restriction 7.(l) The Chairperson and the vhole+ime members shall

:.1---^ not, for a period of two yeas from the date on

:ffi:r-" which they cease to hold office as such' except with
n! the previous approval of fu C-€ntral Government'
of
members aCCePt-

(a) any employment ei6er und€r the Central

Government or undermY Sme
Government; or

(b) any .appointment 
in my rcgularcd entity in the

penslon sector.

Administra
tive E.

powers of
Chairperso
n.
Mcetings 9.(1)
ot
Authority.

Vol. V[ No. 1 January - March 2013

Vol. V[ No.2 APril - June 2013

The Chairperson and fu c,hol'e-time members of

the Interim Pensim frtrd Regulatory and

Development Authaity holding the office as such

before the commmt of rhis Act, shall not, on

and after such mmencement, accept any

appointment in any rcguhfi€d *tiq h T" pension

r""tot for a period of two 5rcars from the date on

which they cease to hold ofEa as such, except with

the previous approval of fu Crntral Government'

The Chairperson shall have the powers of general

superintendence and direction in respect of all

administrative rnette$, of te Authority'

The Authority shatl lH at such times and places

and shall observe such rules of procedure in regard

to the transaction of bqsiness at its meetings

a)



Vacancies,
etc., not to
invalidate
proceeding
sof
Authority.

Officers
and
employees
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(including quorum at such meetings) as may be
provided by regulations.

(2) The Chairperson or, if for any reason, he is unable
to attend a meeting of the
Authority, any other member chosen by the
members present from amongst themselves at the
meeting, shall preside at the meeting.

(3) All questions which come up before any meeting of
the Authority shall be decided by a majority of
votes by the members present and voting, and in the
event of an equality of votes, the Chairperson or in
his absence, the person presiding shall have a
second or casting vote.

(4) If any member, who is a director of a company and
who as such director, has any direct or indirect
pecuniary interest in any matter coming up for
consideration at a meeting of the Authority, he
shall, as soon as possible after relevant
circumstances have come to his knowledge,
disclose the nature of his interest at such meeting
and such disclosure shall be recorded in the
proceedings of the Authority, and the member shall
not take part in any deliberation or decision of the
Authority with respect to that matter.

10. No act or proceeding of the Authority shall be
invalid merely by reason of-

(a) any vacancy in, or any defect in the constitution of,
the Authority; or

(b) any defect in the appointment of a person acting as
a member of the Authority;or

(c) any irregularity in the procedure of the Authority
not affecting the merits ofthe case.

11.(r) The Authority may appoint such officers and other
employees as it considersnecessary for the efficient

Vol. V[ No. 1 January, March 2013
Vol. WI No. 2 April - June 2013
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Authority.
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discharge of its functions underfris AcL

(2) The terms and other conditions of service of
officers and other employees oftbe Authority
appointed under sub-sectim (t) slnll be such as

may be determined bYregulatios-

CIIAPITR,Itr

EXTENT AITD APTT,ICATION

Extent and Lz.(l) This Act shall apply to-
application @) the National Pension syseu

(b) any other pension schem nC regulated by any

other enactment.

Every pension scheme refered to in clause (b) shall

conform to the regulati<nmde by the Authority

within such time as rny be specified in the

regulations.

Notwithstanding anyfting ffiin€d in sub-section

(1), the provisions of rhk Acrshall not apply to-

the schemes or funds tmder-

the Coal Mines PnoYileil hnd and Miscellaneous

ProvisionsAct, 1!X8;

the Employees' Plovideot Fuds and Miscellaneous

ProvisionsAcU 1952;

the Seamen's Provident 1aa6 6gt' 1966;

the Assam Tea Plamirns Provident Fund and

Pension Fund SchmAcr, 1955; and

the Jammu and Krhir Frr{rloyees' Provident

Funds Act, 1961;
contracts referred to in sb-'section (11) of section 2

o1 rh" 1or*2aseAct, 1938i

any other pensim sthcne' which the Central

Governmenimay, by notificarion,exempt from the

Vol. V[ No. 1 JanuarY - March 2013

Vo1. VII No. 2 APril - June 2013

(2)

(3)

(a)

46 of 1948 (r)

\e of re52 (ii)

4ofre66 (iii)

Assam Act (iv)
X of 1955

Jammu & (v)
Kashmir
ActXV of
re6r (b)

4 of 1938

(c)



61 of1951 @
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application of this Act;
persons appointed before the lst day of January,
2004 to public services inconnection with theaffairs of the Union, or to All_India Services
constituted undersection 2A of the All_India
Services Act, 1951;

peasons appointed to public services in connectionwith the affairs of anyState, or such Union
territories as may be specified by notification by the
CentralGovernment.

Notwithstanding anything contained in sub_section(3), any State Government oradministrator of a
9li9n tenitory may, by notification, extend the
National Pension Systemto its employees.

Notwithstanding anything contained in clause (c) of
sub--section (-t), the CentralGovemment may, bynotification, extend the application of this Act to
any 

. 
other pensionscheme [including any other

pension scheme exempted and notified under clause(c) of subsecion(J)J.

Any person governed under any of the schemes orfunds referred to in sub_section(J) may, at his
option, also join the National pension System.

CHAPTER IV
TRANSF,ER OF, ASSETS, LIABTLTTIES, ETC.,

OF INTERIM PENSION FUND
REGULATORY ANDDEVELOPMENT

AUTHORITY
On and from the date of establishment of thePension Fund Relulatory andDevelopment
Authority,-
all the assets and liabilities of the Interim pension
Fund Regulatory andDevelopment Authority shall
stand transferred to, and vested in, the Authority.

Vol. VII No. 1 January _ March 2013
Vol. V[ No. 2 April _ June 2013

(e)

(4',)

(5)

(a

Transfer of
assets
Iiabilities
e1c.. of
Interim
Pension
Fund
Regulatory
and

13.

(a)
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Developm Explanation-The assets of fu hrim Pension

ill"no Fund Regulatory andDeveTogtm. Admity shall
be deemed to include an righs ad lnwers, all
properties,whether movable (r immovable,

' including, in particular, cash balms, deposits and
all other interests and righs in, a rising out of,
such properties as may be in thepmion of the
Interim Pension Fund Regulffi5l d Dwelopment' Authority andall books of ffi md other
documents relating to the s*lrrci d [dilities shall
bedeemed to include all dch, .li{tilities and
obligations of whatever kirrl;

(b) without prejudice to the proririrddailse (a), all
debts, obligations andliliflilr fured, all
contracts entered into d I 

-Els 
and things

engaged to bedone by, ra c fu the Interim
Pension Fund Regult5l d l)evelopment
Authorityimmediately bfu lh dny, for or in
connection with tre 1qE d the said
RegulatoryAuthority, ffi bH b have been
incurred, entered into aqtdbbe dmeby, with
or for, the Authoritg

(c) all sums of money dueothfotFension Fund
Regulatory andDevelolna eruy immediately
before that day $all te dhFil b be due to
theAuthority and

@ all suits and other ble CgF instituted or
which could have bc*i byr a against the
Interim Pensim Fjl n?nbtory and

DevelopmentAulhaityr re1' bdore that day
may be continrrcd an5rb*l by oragainst
the Authority.

ffitrBv
DUTIBS, FOWXTS flTT ITTICIIONS OF

AUMT
Vol. Vtr No. 1 January - March 2013
Vol. V[ No.2 April - June 2013



INDIAN JOURNAL OF PUBLIC AUDIT AND ACCOUNTABILITY / gg

Duties, r4.(1) ar?j:",: ll ,h: provisions of this Acr and any otherpowers law for the tirne u"in! inrorce, the Authority sha,ffl"u.^ have.the d;d;-,;;"",,i,u,", nro-ore and 
"n*ur"iru,non,,, ::::ill sl:wth ofthe frationat pension sysrem and5;fi?. pensron schemes ro which rhi, A.r;o]il, 
""0 .fi:,:ffn#eresrs of subscrib.., ;i"r;;;" s],.t"_

(2) Without prejudice top-uiri.,.'"oi,iu'in'Jo#r",1_"r."t."Xiii,:l^";j,"Jf
and funcions of rhe Authority ,t ult in"iuAJ_""

\a) ,"*ul1llrr., the National p_ension Sysrem and thepension schemes to whichthis e"i upiiJr,. 
_.,

(b) approving the schemes, the terms and conditionsthereof and laying Aorvnn,or tr," ;;;;:":r_":Jnno._: for_the manasement

in.,", Ii*ffi ,lj" JH.::::'"T, 
"*To 

i,""r, oi, g
(c) registeringandregulatingintermediaries;

@ issuing to 
-an intermediary, on application, a

ff[Tl*,: 
of registration unar"*i"i,"_"oiiyi"e,

,"rtr#ilTi' suspending or cancelling iu"t
(e) protecting the interests ofsubscribers by_(r) ensuring s-afety of the contribution of subscribers tovarious schemesof p".rri* funds to which this Actapplies;

(ii) ensuring 
, 
that the intermediation and otheroperational costs under theNational pension Systemare economical and reasonable; ----- vJu,v

(f) establishing mechanism for redressal of grievancesof subscribers to bedetermin"O Uy regulations:
@l promotine nrofescin^^l

with the[-professional 
organisations connectedpenston system;

(h) adjudication of disputes between intermediaries and
Vol. V[ N_o. I January _ March 2013

Vol. vrr No. 2 Airil r"". idi:
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between intermediariesand subs Jnbir: :

collecting data and requiring th: -:.::rmediaries to
collect such data ;::;::J:rekin-s and

commissioning studie :. re > - i:: --. .:- J :roj ects ;

undertaking steps tor e.ju--a:inE su'bscribers and the
general public on issuesrelating to pension,
retirement savin-es and related issues and training of
intermediaries;

standardising dissemrnation of intormation about
performance of pensionrunds and performance
benchmarks;

regulating the regulated assels:

levying fees or other charges lor carrying out the
purposes of this Act:

specifying by regulations the torm and manner in
which books of accountshall be maintained and

statement of accounts shall be rendered bv
intermediaries;

calling for information tiom. undertaking inspection
of, conducting inquiriesand investigations including
audit of, intermediaries and other entities or
organisationsconnected rr'ith pension funds;

exercising such other po\\'ers and functions as may
be prescribed.

Notwithstanding anlthin-e contained in any other
law for the time bein-e in force.while exercising the
powers under clause (o) of sub-section (2), the
Authority shall have thesame powers as are vested
in a civil court under the Code of Civil Procedure,
1908 whiletrying a suit. in respect of the following
matters, namely:-

(t) the discovery and production of books of account
and other documents. atsuch place and at such time

Vol. VII No. 1 January - March 2013
Vol. VII No. 2 Aoril - June 2013

(r)

0)

(k)

(r)

|m)

\n)

\o)

(p)

5 of 1908 (3)
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(ii)
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as may be specified by the Authority;

summoning and enforcing the attendance of persons
and examining them onoath;

inspection of any book, register and other document
of any person orintermediary referred to in section
26, at any place;

issuing commissions for the examination of
witnesses or documents;

any other matter which may be prescribed.

Without prejudice to the provisions contained in
sub-sections (1), (2) and (.3) andsection 16, the
Authority may, by order, for reasons to be recorded
in writing, in the interestof subscribers, take any of
the following measures, pending investigation or
inquiry, namely:-

restrain persons from participating in any scheme;

restrain any office bearer of an intermediary from
acting as such;

impound and retain the proceeds under the scheme
in respect of any activitywhich is under
investigation;

attach, after passing an order, on an application
made for approval, by theJudicial Magistrate of first
class havingjurisdiction, for a period not exceeding
onemonth, one or more bank account or accounts of
any intermediary or any personassociated with the
scheme in any manner involved in violation of any
of the provisionsof this Act or the rules or the
regulations made thereunder:

Provided that only the bank account or accounts or
any transaction entered therein, relating to the
proceeds actually involved in the violation of any of
the provisionsof this Act or the rules or the
regulations made thereunder shall be allowed to be

Vol. V[ No. 1 January - March 2013
Vol. VII No. 2 April - June 2013

(iii)

(iv)

(v)

(4)

(r)

(ii)

0ir)

(iv\
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attached;

(v) direct any intermediary or any person associated
with the scheme in anymanner not to dispose of or
alienate an asset forming part of any activity which
isunder investigation :

Provided that the Authority shall, either before or
after, passing such orders,under this section, give to
such intermediaries or persons concerned an

opportunityof being heard.

15 Save as otherwise provided in section 14, if aftet
making, or causing to be made, aninquiry, the
Authority is satisfied that it is necessary-

(t) in the interests of subscribers or orderly
development of National PensionSystem or a

pension scheme to which this Act applies; or

(ii) to prevent the affairs of any intermediary or other
persons or entities referredto in section 27 being
conducted in a manner detrimental to the interests
of subscribers;or

(iii) to secure the proper management of any such
intermediary or person orentity,

it may issue such directions to such intermediaries
or entities or to any person or class ofpersons
referred to in section 27, or associated with the
pension fund, as it may deem fit:

Provided that the Authority shall, either before or
after passing such orders, give anopportunity of
being heard to such intermediaries, entities or
persons concerned.

power of 16.(1) Where the Authority has a reasonable ground to
investigati believe that_on

(a) the activities of the pension fund are being
conducted in a manner detrimentalto the interest of

Vol. V[ No. 1 January - March 2013

Vol. VII No. 2 April - June 2013
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the subscriber; or

any intermediary or any person associated with the
schemes of the pensionfund has violated any of the
provisions of this Act or the rules or the regulations
madeor directions issued by the Authority
thereunder,

it may, at any time, by order in writing, direct any
person (hereafter in this section referred toas the
Investigating Authority) specified in the order to
investigate the affairs of suchintermediarv or
persons associated with the pension fund and to
report thereon to theAuthority.

Without prejudice to the provisions contained in
sections 235 to 241 of the CompaniesAct, 1956, it
shall be the duty of every *uoug"r, managing
director, officer and other employeeof the company,in case of a company and ivery intermediarv or
persons or entity referred toin section 27 or everv
person associated with the pension fund to pr"."*L
and to produceto the Investigating Authority or any
person authorised by him in this behalf, all the
books,registers, other documents and record of, or
relating to, the company or, as the case may be,of or
relating to, the intermediary or such person, which
are in their custody or power.

The Investigating Authority may require any
intermediary or any person or entityassociated with
the pension fund in any manner to furnish such
information to, or producesuch books, or other
documents, or record before him or any person
authorised by him inthis behalf as he may consider
necessary if the furnishing of such information or
the productionof such bqoks, or register, or other
documents, or record is relevant or- necessary for
thepurposes of its investigation.

The Investigating Authority may keep in its custody
Vol. VII No. I January - March 2013

Vol. VII No.2 April -June2OL3

I of 1956 (2)

(3)

(4)
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(3'

anv books, registers, otherdocuments- and record

Irio""Jlno.?- "'u-t"ction 
(2) or sub-section (3)

i;;; morrtts andthereafter shall return the same to

any intermediary or *y p"ttoo associated or entity

;li#;;;;ti"t'r"to uv*noo' or on whose behalf

the books, registers, othe' docomen$ andrecord are

produced:

ProvidedthatthelnvestigatingAuthoritymaycall
for any boolq register' otie'aotoments and record if

they are required again:

Provided further that if the person on whose behalf

the books, registers, otherdocuments and record are

;ilJ'."q:,ri,"' certified copies of the books'

registers,other documems or record produced before

;:' ;;il;;; A;th"'irY' it sh;il. givecertiried

""tf* 
oirri"tt frorc, registers' other documents or'

;;';; "ur" -uy be, record tosuch. person or on

*tt.." behatf tnl Uoots' registers' other documents

and record wereProduced'

Any person, directed to make an illllleation 
under

sub-section (/), may examineon oath any

intermediary or any i""oo as;o9iat1d with the

pension fund in *y Luttn"t' inrelation to the affairs

of his business 
'and may administer an oath

accordingly and for thatpurpose.may require any of

those persons to appear Uefore him personally'

Notes of any examination under 
- 
sub-section (5)

shall be taken down in writing andshall be read over

to, or by, and signed by' the-person llamined' 
and

,nuy tfr"r"uft"t be usedin evidence against him'

If any person fails without reasonable cause or

refuses- .r :1--

(6)

(7')

(a) to produce to an In1e."is."i5 tl}:l':ji"TJr'o pruLruvv rv sr *- 
ttit""in th-is behalf any book'

p"t.on authorised by 
-- -^^^-A.,,hinh ir is his:;#'ruffi;;"h""; .o' {""::1 :l*n..11 

nl:

;t?;i;;-suus"ction(2) oi sub-section (3) to

Vol. VII No. 1 January - March 2013

Vol. VII No. 2 APril - June 2013

---:-
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furnish; or

(b) to furnish any infomation which it is his duty undersub_section (-i) tofurnish; or
(c) to appear before the Investigating Authoritypersonally when required to doso under sub_section(5) or to answer any question which is put io il;;thelnvestigating Authority in pursuance of that sub_section; or

(d) to sign the no.tes of any examination referred to insub_section (6),

he shall be punishable with imprisonment for a termwhich may,extend to one y"ui, o, withfine, whichmay extend to twenty_five crore rupees, or withboth, and also with a iurther finewfrich may extendro ren lakh rupees for every day after tfr" il..r Juiduring which rhe failureor #;; continues.
17.(1) Where the. Authority, in consequence ofinformation in its possession, hasreason to berievethat-

(a) any person who has been required under sub_section (3) of section 16 toproduce, or cause to beproduced, any books, u""ou^nt. or other documentsin hiscustody or power has omitted or failed toproduce, o, 
.:uur-" to be produced, suchbooks,

accounts or other documents: or
(b) any person to whom a requisition to produce anybooks, accounts or otherdocuments as aforesaid hasbeen or might be issued witt not, or would not,produce orcause to be produced, any Uoot.,accounts or other docu-ments which will b:,;usefulfor, or relevant to, an investigation under sub_section (1) ofsection 16; or
(c) a conftavention of any provision of this Act hasbeen committed or is iitetyto. be committed by an

Vol. VII No. I January _ March 2013
Vol. VII No. 2 April _ June 2013
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intermediary; or

any claim which is due to be' settled by the

intermediary, has been or is likelyto be rejected or
settled at a figure higher than a reasonable amount;

or

any claim which is due to be settled by an

intermediary, has been or is likelyto be rejected or
settled at a figure low'er lan a reasonable amount;

OI

(f) any illegal fees and charges have been transacted or
are likely to be transactedby an intermediary; or

(g) any books, accounts' Papers' receipts, vouchers,

survey reports or otherdocuments, belonging to an

intermediary are likely to b€ tampered with,
fal sified ormanufacture4

it may authorise any ofEcer of the Authority, not
below the rank equivalent to that of aGazetted

Officer of the Govemment (hereafter referred to as

the authorised officer), to-

(i) enter and search any building or place where he has

reason to suspect thatsuch books, accounts or other

documents, or any books or papers relating to

anyclaim, rebate or commission or any receipts,

vouchers, reports or other documents arekept;

(ii) break open the lock of any box, locker, safe,

almirah or other receptacle forexercising the powers

conferred by clause (i) where the keys thereof are

not available:

(iii) seize all or any such books, accounts or other

documents. found as aresult of such'search;

(iv) place marks of identification on such books,

accounts or other documentsor make or cause to be

made extracts or copies therefrom.

(2) The authorised officer may requisition the services

Vol. VII No. 1 January - March 2013

Vol. VII No. 2 April - June 2013

(d)

(e)
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of any police offi;e1 o1 ofany officer of rhe CentralGovernment, or of both, ;-;'rr;; rri"_ ,". all or anyof thepurposes specifieO _ ,uO_*tion fll and itshall be rhe dut
onicer to ;;;ilr#l ,:":Tidffj,?orice 

;ri"*";
The authorised officer fray, where it is notpracticable to seize.any such took,a""oun, or otherdocument, specified iri ."b_r""J", "r!*" un oro",on the person whg isi.n iil;;l;lorr"rrion o,control thereof that he shall nor.*uI, part with ororherwisedeal with it 

"*""fi 
^riii"in" 

previouspermission of such officer '"ra 
,u"f, officer maytakesuch steps as may- be o"""..u.y for ensuringcompliance with this sub_section--* 

r '

The authorised off.
search or seizure, :::-11{' during the course of the

i. r",;J ;" ;;;il:ffi ffi :il1f,#LTlT,XfJ
accounts or oilrerdocuments, unA 

"ry statementmade by such person during ,d;.;;nadon may

:X".T:fi",:T"lr.o 
t, evidelnce ii-"* o-ceeding

The books, accoul
reporrs,orotherd""::;;?3,""?"J',if fJ,';Jll'""l.iil(1) shall nor be rerained UV ,fr" *ifr"."ed officerfor a periodexceeding one hundred unJ"igt,y Ouy,from the date of G seizur";;;;" reasonsforretaining the samr
an{ the d;.;;J;:#ffiffff i iJ,i'ffl"Hf lfis obtained:

Provided that the Authority shall not authorise theretention of the or:l:; ,;""r;i;;;;Ji, ."""iptr,vouchers, reports, or o^ther ao"u_"nt, io, u p".ioaexceeding thirty davsaft". 
-"ll ril ;;;;;ls, underthis Act, for whic'h the books,;";;;;, papers,receipts,vouchers, repgrts, or other documents arerelevant, are completed.

Vol.-V[ 
_No. 

1 January _ March 2013
Vol. V[ No.2 Airit _Iune20t3

(4)

(s)
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(6) The person from r.r'hose .-trSltrdv the books,

accounts, papers. receipt'. \' t'.1.-hers.reports, or

other documents are sr'izei ullJ:i :ub-section (1)

may make copies thereoi. t-ri-.i.Lki .\Iracts therefrom,

in the presence of the au:h'--il:-rl .-'itlcer or any

other personempo\\'ered f ', hl:ll ir this behalf at

such place and time as :1--e :--irtrniid officer may

appointin this behalf

(7) If a person legaltl' en:itr:: :.- ::- books. accounts,

papers, receipts. r'cuch::s.repot-t> or other

documents seized under .l'!-s..tion (1) objects fbr
any reason to theappror ;, ,:1":n br the Authority
under sub-section i-{'. he il-r\ lllake an application

to theCentral Gol'ernn:ii >::liillg therein the reason

for such objection rtl.i :::-'-..:iitrg lor thereturn of
the books, account:. l:iii>. receipts, vouchels,

report or other doc:l'l:.:-...

6t) On receipt of the trr-r:.:.,-'il under sub-section (7),

the Central Gor er:.i::l::.- r-l.t.ir.aftei' giving the

applicant an opp\-rriu...,- rri b:rng heard' pass such

order as it thinks ir:.

2 of Ie14 (9) The provisions of ihe C r;-' .,i Criminal Procedure,

1973 relating tLr ie ::.:t:."nd seizures shall apply, so

far as mar be. tr- 3', 3r.' .e llrch and seizure made

undersub-section ;

{10) The Central Gtr', 3rrlllitl nla}'. by notification,
make rules in re llti,:: i':' rn\ scarch or seizure under

this section ano :i :;nl;.ur'rr. and without prejudice

to the generiiit',.ri:n: -r-r.qoine power, such rules

may provide ior ihe :rl'.-i'rre to be fbllowed by the

authorised oiilce:.-

(i) for obtarning insr:.. rntl' .uch building or place to

be searched '''' h::: iie:iitsress thereto is not

available:

(ii) for ensuring safe .-.rsit-ir of any books, accounts'
Vol. VII No. I January - March lL]1-:

Vol. VIt No. 2 April - June ]01-:
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papers, receipts, vouchers,reports, or other
documents seized under this section.

If the Authority finds, after causing an inquiry to be
made, that any person hasviolated, or is likely to
violate, any provisions of this Act, or any rule or
regulation madethereunder, the Authority may pass
an order requiring such person to cease and desist
fromcommitting or causing such violation.

If at any time the Authority has reason to believe
that the central recordkeepingagency or pension
fund is acting in a manner likely to be prejudicial to
the interest ofsubscribers, it may, after giving the
central recordkeeping agency or pension fund, as
thecase may be, an opportunity of being heard,
make a report thereon to the Central Govemment.

If the Central Government, after considering the
report made under sub-section (1)is of the opinion.
that it is necessary or proper to do so, it may
appoint an Administrator tomanage the affairs of
the central recordkeeping agency or pension fund,
as the case may be,under the direction and control
of the Authority, in such manner as may be
specified bynotification.

CHAPTER VI
NATIONAL PENSION SYSTEM

The contributory pension system notified by the
Government of India in theMinistry of Finance vide
notification number F. No. 5/7/2003-ECB&PR,
dated the 22"dDecember, 2003, shall be deemed to
be the National Pension System with effect from the
l'tday of January, 2004, ind such National pension
System may be amended from time to timebv
regulations.

Notwithstanding anything contained in the said
notification, the National PensionSystem shall, on

vo'I vr 
il; lj3"ffiYffi:;3l;

(2)
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the commenu-rl--:i'- -- --'-' r-" lli]\.e the following

basic feature:. :.:::-='.' -
(a) every subscnr:: .----' i-:'- j- indrr.idual pension

account un'Jer ::-= \'-- ':. ''P=:-tl':n SYstem;

(b) withdrauals. r-':: -:-'-::':-,: :';'e::r-t-ive per cent' of
the contnbuti'::. :-.-:: :'--:-' :'lbscriber' may be

permitted fil':' -i': '::-'' -::;1 pension account

subject to the; - --' - "" 1: : -- r- ;: pufpos€' frequency

and limits. 3S l--;-' := ::';:'-'3J't'r the regulations;

(c) the functitrn> : ::' '::t':=F-ne' accounting and

switching i': -::. -:: : ' ::e subscriber shall be

effected b1 :r= :::---:- :- - -:;ieeptng agency;

(d'i there shall 13: -i--:; -: n-rultiple pension funds

and multipLe sJ:--:l-: P:- ":led that-
(a) the subscn6it :t-:-- i-:'. 3 :r- t'rption of investing up

to hundrei ::::.:'- -- ::' iunds in Government

Securitie': ":-:
(b) the subs.-nb::. .:-t':-: :lnimum assured returns'

shall have ;: '-::--:':: :nrest his funds in such

schemes prr-r" -J i.-i :-'::inlm assured returns as

maYbe notir:3. :-' ::3 '\':thori$':

(e) there shari r: : -:''r-'it1 of individual pension

accounts ln i::3 -': ::':-te ofemplOyment;

,A coliectton i,'-; -:";:s:ri'stion of contributions and
r' 

instruction. sh.-- :: throughpoints of presence to

the central r:'-'l:;.':ePtns agencY;

(g) there shall otrt fi "n" implicit or explicit assurance

of benell:s :\!-3pt marketbasedguarant.ee

mechanisnl to ir: lur--hased by the subscriber;

(h) a subscriber sheii not exit from the National

Pension Sr sten-r 3\Jept as may bespecified by the

(i)

Vol. VII No. I
Vol. VII No. 2

regulations: anJ

at exit. the :uLrscnber shall purchase an annuity

January - tr'larch lt-ri l
April - June 101-'

Rel or.
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from a life insurance companyin accordance with
the regulations.

In addition to the individual pension account
mentioned in clause (a) of subsection(2), a
subscriber may also, at his option, have an
additional account under theNational pension
System having the features mentioned in clauses (c)
to (S) of sub-section(2) and also having the
additional feature that the subscriber shall be free to
withdraw part orall of his money at any time from
the additional account.

The Authority shall, by granting a certificate of
registration under sub-section(3) of section 27,
appoint a central recordkeeping agency:

Provided that the Authority may, in public interest,
appoint more than one centralrecordkeeping
agency.

The central recordkeeping agency shall be
responsible for receiving instructionsfrom
subscribers through the points of presence,
transmitting such instructions to pensionfunds,
effecting switching instructions received from
subscribers and discharging suchother duties and
functions, as may be assigned to it under the
certificate of registration or asmay be determined
by regulations.

All the assets and properties owned, leased or
developed by the central recordkeepingagency,
shall constitute regulated assets and upon expiry of
certificate of registrationqr earlier revocation
thereof, the Authority shall be entitled to
appropriate and take over theregulated assets, either
by itself or through an administrator or a person
nominated by it inthis behalf:

Provided that the central recordkeeping agency

Vol. V[ No. I January - March 2013
Vol. V[ No. 2 April - June 2013

Central 21.6\
Recordkee
ping
Agency

(2)

(3)
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Point of
presence

shall be entitled to be compensatedhe fair value, to
be ascertained by the Authority, of such regulated
assets as may bedetermined by regulations:

' 
Provided further that where the ealier revocation of
the certificate of registration isbased on violation of
the conditions in the certificate of registration or the
provisions of thisAct or regulations, unless
otherwise determined by the Arnhoriry, the central
recordkeepingagency shall not be entitled to claim
any compensation in respect of such regulated
assets.

22.(l) The Authority may, by grming a certificate of
registration under sub-secrio(J) of section 27,
permit one or more persflrs b d as a point of
presence for the purpce oftrecciving contributions
and instructions, transnninitrg frem to the Trustee
Bank or the central rccomeeplng agency, as the
case may be, and paing ffi benefits to subscribers
in accordance with the qulmims made by the
Authority from time to rfurrc in this regard.

(2) A point of presene shell fimction in accordance
with the terms of its stific* ofrregistration and
the regulations ma& nnde-fifs AcL

Pension
funds

23.(r) The Authorify may, by grding a certificate of
registration under OgiodO of section 27,
permit one or mtre Im b d as a pension fund
for the purpre meaivlng contributions,
accumulating fr€m d ding paJments to the
subscriber in sfu rc rnay be spe-cified by
regulations.

The number of pmin ffi shall be determined
by regulations ild fu A*irymay, in public
interest, vary the ffi dpeasbn funds:

Provided rhat d leaq on dlte pension funds shall
be a Governmesoqry-

(2)

Vol. V[ No. 1 January - March 2013
Vol. V[ No. 2 Aoril - June 2013

1 of 1956

Certain
restrictions
on foreign
companies
or
individual
or
association
of persons

4 of 1938

43 of 1961

Prohibition
of
investment
of funds of
subscribers
outside
India

Eligibility
nonns of
the central
recordkeep
ing agency
etc.
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Explanation 
-For the purposes of this sub-section,

the expression "Govemmentcompany" shall have
the meaning assigned to it in section 617 of the
Companies Act, 1956.

The pension fund shall function in accordance with
the terms of its certificate ofregistration and the
regulations made under this Act.

The pension fund shall manage the schemes in
accordance with the regulations.

The aggregate holding of equity shares by a foreign
company either by itself orthrough its subsidiary
companies or its nominees or by an individual or by
an association ofpersons whether registered or not
under any law of a country outside India taken in
aggregatein the pension fund shall not exceed
twenty-six per cent. of the paid-up capital of such
fundor such percentage as may be approved for an
Indian insurance company under the provisionsof
the Insurance Act, 1938, whichever is higher.

Explanation -For the purposes of this section, the
expression "foreign company" shallhave the
meaning assigned to it in clause (23A) of section 2
of the Income-tax Act, 1961.

No pension fund shall, directly or indirectly invest
outside India, the funds ofsubscribers.

The central recordkeeping agency, points of
presence and pension funds, shallsatisfy the
eligibility norms as may be specified by rhe
regulations, including minimumcapital requirement,
past track-record including the ability to provide
guaranteed returns,costs and fees, geographical
reach, customer base, information technology
capability, humanresources and such other matters.

Vol. VII No. 1 January - March 2013
Vol. VII No. 2 April - June 2013

Certain
restrictions
on foreign
companies
or
individual
or
association
of persons

4 of 1938

43 of 1961

Prohibition
of
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of funds of
subscribers
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Eligibility
norms of
the central
recordkeep
ing agency
etc.
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Registratio 27.(1)
n of central
recordkeep
ing agency
pension
fund point
of
presence
etc.

Voi. VII No. 1

Vol. VII No.2
January - March 2013
April - June 2013

l) r

(3)

(4)

CHAPTER VII
REGISTRATION OF INTERMEDIARIES

No intermediary, including a pension fund or a

point of presence io the extentregulated under this
Act, shall commence any activity relating to a

pension fund exceptunder and in accordance with
the conditions of a certificate of registration granted
by theAuthority in accordance with the provisions
of this Act and the regulations:

Provided that any intermediary, including any point
of presence, who had beenassociated with a pension
scheme and appointed to act as such by the Interim
Pension FundRegulatory and Development
Authority immediately before the establishment of
the Authorityunder this Act for which no
registration certificate was necessary prior to such
establishment,and may continue to do so for a

period of six months from such establishment or, if
he hasmade an application for such registration
within the said period of six months till the
disprisalof such application.

Every appiication for grant of a certificate of
registration under this Act shall be insuch form and
manner and shall be accompanied by such fees as

may be determined byregulations.

The Authority may, after considering the
application and subject to such terms andconditions
as it may specify, grant a certificate of registration
as a central recordkeepingagency, point of presence,
pension fund or such other intermediary, as the case

may be.

The Authority may, by order, suspend or cancel a

cerlificate of registration grantedunder sub-section
(3) in such manner as may be determined by
reeulations:

I
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Provided that no order under this sub_section shall
be made unless the person concernedhas been given
a reasonable opportunity of being heard.

CHAPTER VIII
PENALTIES AND ADJUDICATTON

28.(1) Any person, who is required under this Act or any
rules or regulations madethereuflder,_

(a) to obtain a certificate of registration from the
Authority for carrying on any activity under this
Act, carries on such activities without obtainins
such certificate ofregistration, he shall be liable to i
penalty of one lakh rupees for each day during
which the failure continues or one crore rupees,
whichever is less;

(b) to comply with the terms and conditions of a
certificate of registration fails todo so, he shall be
liable to a penalty of one lakh rupees for each day
during which thefailure continues or one crore
rupees, whichever is less;

(c) to furnish any information, document, books,
returrls or report to the Authority,fails to furnish the
same within the time specified by the Authority, he
shall be liable toa penalty which may extend to one
crore rupees or five times the amount of
profitsmade or losses avoided, whichever is higher;

(d) to maintain books of account or records, fails to
maintain the same, he shall beliable to a penalty of
one lakh rupees for each day during which the
failure continues orfive times the amount of profits
made or losses avoided, whichever is higher.

(2) If any person, who is required under this Act or any
rules or regulations madeThereunder, to enter into
an agreement with his client, fails to enter into such
agreement, heshall be liable to a penalty of one lakh

Vol. V[ No. 1 January - March 2013
Vol. VII No. 2 April - June 2013
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rupees for eaeh d"i' clurins rihich the failure
continuesol. ijve times the antounl of profits made
or losses avoidcd. ir hicher er is higher.

(3) If any intermediary re-eistered with the Authority,
after having been calied upon bythe Authority, in
writing. to redress the grievances of subscribers,
fails to redress suchgrievances within the time
stipulated by the Authoriry, he shall be liable to a
penalty of not more than one crol.e rupees or five
times the amount of profits made or losses avoided.
Whichever is higher.

(4) If any person, who is registered under this Act as an
intermediary, fails to segregatemoneys of the client
or clients or uses the moneys of a client or clients
fbr self or for any otherclient, he shall be liable to a
penalty not exceeding one crore rupees or five times
the amountof profits made or losses avoided.
whichever is higher.

(5) Whoever fails to compiy with any provision of this
Act, the rules or the regulationsmade or the
directions issued by the Authcriry under the
provisions of this Act for which noseparate penalty
has been provided, he sliall be liable ro a penaltycrediting which may extend to one crore rupees or five tirnes

sLlll.]s

,"aro"a ov the amount of profits made or losses avoided,
way ol' whichever is hisher.
pcna I t ies

:, , . e9) All sums realised by way of penalties under this Act
;::::li::' shall be credired to rhe Subscriber Educarion and
and Protection Fund established under sub-section (1) of
Fi.l,;:t'"" section 41.

i:Xl^...:" 30.(1) For tlie purposes of adjudging under secrion 2g, theadrudrcate 
Authority sirall appoiniuni'oFir, oiil."rr^r., u"r"*
the rank specified by regulations to be an
adjudicating officer forholding an inquiry as may be
determined by regulations, after giving the person
concerneda reasonable opportunity of being heard

Vol. VII No. I January - March 201-]
Vol. VII No. 2 April - June 2013
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for the purpose of imposing any penalty.(2) 
,Tlhl::tTg , inquiry, the adjudicating orricer

;ff lflr "",:"T d+.fi ;HffiT *,h""T "'#
il:."lrf, #,1 J""jrff ffi ;{im,iirr.i# 

j;
rerevanr to the-.rbj";;;;# De usefur for or
on such inquiry, he is satisfi.aol, 'lt ,tnquiry andif,
failed ro ";;;i;,N 

ar rausrred.that the person has
n",,,ur."'"oofln#n}t:1Jf "r|jil::i-"":"r,""ri"niil
accordance witr, trr"prouiril.ill.it he thinks fit in
mem b er i n .r,u.g" oi#;**j,fl ,::: 

:.rT:h i: J::(3) 
;:: T:,y 

sh.ail b.e imposed by a member other
surveilan#ember 

in charge ofinvestigation and

provided that while_adjudging the quantum ofpenalty under secio, 2gil;;eumnerstatt 
have dueregard to rhe foltowirg f;ctor;ium"ty,=(al amount of disproportionate

:ffi:?ffi"_n...;;;;;ffi ;",fll" ;,. 
" 
:l3i;

(b) amount of I
subscribers; 

oss caused to a subscriber or group of
(c) the repedtive narure of the default.
31.(1) Any person

for an interiffTu-"d 
tul apply. to the Authority

any of rh. folT,.-T.:1sure 
ofprotectron In respect ofrowrng matters. namelv:_

(a) the retentior. l)reqerrror;^- :---
of any asset 

preservation' interim custody or sale
proviiions 

"r;lr?Trtvwhich 
is regulatei ov-tr,"

(b) securing any pension fund, moneys and otherassets and prop.erties orvn"AUy o.inO", the controlof the pension lund;
Vol._VII No. I January -March2ll3

Vot. V[ No. Z eprir _ fu;|;;;;
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I
1{

(c) interim injunction (x appoinment of an
administrator: and

(d) such other interim measures :rs may appear to the
Authority to be just andnecessary,

and the Authority shall have power to make such
orders including an order for aftachment ofassets of
the pension fund as it deems fit in this regard.

@ Where, on a complaint received by the Authority or. suomotlt, the Authorify. after conducting an inquiry,
comes to a conclusion that the governing board or
board of directors,by whatever ou_" 

"ULO, 
or the

persons in control of any intermediary to the extent
regulatedunder this Acr are indulging in any activity
which is in contravention of the piovisionsof this
Act or regulations, it may supersede the governing
board or board of directors ormanagement of the
intermediary in accordance with the provisions of
the regulations.

(3) In case the governing board or board ofdirectors or
management of an intermediaryis superseded under
sub-section (2), the Authority miy appoint an
Administrator tomanage the affiirs^ 

- 
of the

intermediary in accordance with the provisions
contained in theregulations.

orrences 32.(t) Without prejudice to any award of penalty by the
member under this Act, if anyperson iontravenes or
attempts to contravene or abets the contravention of
the provisionsof this Act or of any rules or
regulations made thereunder, he shall be punishable
withimprisonment for a term which maf extend to
ten years, or with fine, which may extend to twenty_
five crore rupees or with both.

(2) If any person fails to pay the penalty imposed by
the member or fails to comply wittrany of the
directions- or orders issued Uy ttre meinber, he shallVol. VII No. I January - Marctr ZOi: 

-
Vol. V[ No. 2 April - June 2013

:--..._=-::

For.
lratr
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Power to 33.(r)grant
lmmunity

be punishable with imprisonmentfor a term which
shall not be less than one month but which mav
extend to ten years, orwith fine, which may exteni
to twenty-five crore rupees, or with both.

The Central Government may, on the
recommendation by the Authority, ifsatisfied, that
any person, who is alleged to have violated anv of
the provisions of this Actor the rules or the
regulations made thereunder, has made a full and
true disclosure in respectof alleged violation, grant
to such person, subject to such conditions as it mav
think fit toimpose, immunity from prosecution for
any offence under this Act, or the rules or the
regulationsmade thereunder and also from the
imposition of any penalty under this Act
withrespect to the alleged violation:

Provided that no such immunity shall be granted bythe Central Government in caseswhere ttle
proceedings for the prosecution for any such
offence have been instituted beforethe date of
receipt of application for grant of such immunity:
Provided further that the recommendation of the
Authority under this sub-sectionshall not be bindins
upon the Central Government.

An immunity granted to a person under sub_section
(1) may, at any time, be withdrawnby the Central
Government, if it is satisfied that such person had,
in the course of theproceedings, not complied with
the condition on which the immunity was granted or
hadgiven false evidence, and thereupon ,u-.h p"r.on
may be tried for the offence with respect towhich
the immunity was granted or for any other offenceof which he appears to have beenguiltv in
connection with the contravention and Jhuil uluo
become liable to the imposition ofany penalty under
this Act to which such person *ould have been

Vol. VII No. 1 January _March2}l3
Vol. VII No. 2 April - June 2013

(2)
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liable, had no suchimmunity been granted.

(r) Notwithstanding anything contained in-
(ii) the Wealth-tax AcL1957;
(iii) the Income-tax Act, 1961;or

any other enactment for the time being in force
relating to tax on wealth,income, profits or gains,

the Authority shall not be liable to pay wealth-tax,
income-tax or any other tax in respect of itswealth,
income, profits or gains derived.

35.(1) No court shall take cognizance of any offence
punishable under this Act or anyrules or regulations
made thereunder, save on a complaint made by the
Authority.

e\ No court inferior to that of a Court of Session shall
try any offence punishableunder this Act.

Exemption
from tax
on wealth
income
profits and
gains.

27 of 1975
43 of 196l

Appeal to 36.(1)
Securities
Appellate
Tribunal

(3)

Vol. VII No. I
Vol. VII No. 2

(4)

(s)

(2)

Any person aggrieved by an order made by the
Authority or by an adjudicatingofficer under this
Act may prefer an appeal before the Securities
Appellate Tribunal whichshall have iurisdiction
over the matter.

Every appeal under sub-section (1) shall be filed
within a period of forty-five daysfrom the date of
receipt of the order appealed against and it shall be
in such form and mannerand shall be accompanied
by such fee as may be prescribed:

Provided that the Securities Appellate Tribunal may
entertain an appeal after the expiryof the said
period, if it is satisfied that there was sqfficient
cause for not preferring the appealwithin that
period.

On receipt of an appeal under sub-section (1), the
Securities Appellate Tribunalmay, after giving the

_ partJgs t9lhe appeal, an opportunity of being heard,
Ianuary - March 2013
April - June 2013

t5 of 7992 (6)

Civil Coun a1
not to nave
jurisdiction

-A.ppeal to 38
Supreme
Coun
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pass such ordersthereon as it thinks fit, confirmins.

illl#" or setting aside'-the #";";;;#:?
(4) The Securities Appellate Tribunal shall send a copyof every 

:lo^.:_;lo" bi ;;;; rneAurhoriry, rheparties to the appear and L tn" uoluoi"uting officersconcerned.

(s) The appeal 
, 
filed- before the Securities AppellateTribunal under sub_s""tion?ilrilall be dealt with bvit as expeditiously 

^ p"r.riiJ"una 
"no"uuour shail

l:.T"0".or tt tooi.por" ;ffi;[p"ur finally withinsrx months 
.from the date on rvti"f, ,n-"00""i,i,presentedto it.

(6) *trloyj nr"y:i."^. the.provisions of sections 157and 15U ofll: S..r.iti", unOir"tung" Board ofIndia Acr, 1992, the s";;H;ippelate Tribunalshat dear *ittr unupf"J'ffi; this se*ion in
;J::#ffi: 

with 
'u"t' P'o""J"" as mav be

37. No civil court shall-have jurisdiction to entertainany suit or proceeding in respectof any matterwhich 
", "a1:ll:iti"g Jni..,liioin,"o under thisAct or a Secu

uy o, unJ",-;i:'I"lii::trffi?,tr1 ff ffiil,,Tfshall be grantedby qy 
"ou*lr"or*r", authority inrespect of any action taken or to be taken inpursuance ofa

Act. my power conferred by or under this

38 Any person 
"g^gl"y..d b! ?n, decision or order ofthe Securities Appellare i.iU,irJr"Oer this Act mayfile an appeal.ro rh9 sup.;;" ;;urt within sixrydays from rhe date 

"f"";;;;i;utlo"n of the decisionor order of the Securiries epp"ff"i".f.ibunal to himon anyquestion oflaw arising'out ofsuch order:
Provided that the Supreme Court may, if it is

Vol. VII No. 1 January _March2013
Vol.VII No.2 April _luneZOii

15 of 1992

Civil Court
not to have
jurisdiction

Appeal to
Supreme
Court
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satisfied that the appellant was preventedby
sufficient cause from filing the appeal within the
said period, allow it to be filed within afurther
period not exceeding sixty days.

CHAPTER IX
FINANCE, ACCOUNT AND ADUIT

The Central Government may, after due
appropriation made by Parliament by law inthis
behali make to the Authority grants of such sums
of money as that Government maythink fit for being
utilised for the purposes of this Act.

Constitutio
nof
Pension
Regulatory
and
Developm
ent Fund

40.(1) There shall be constituted a fund to be called the
Pension Regulatory andDevelopment Fund and
there shall be credited thereto-

Constitutio 41.(1)
nof
Subscriber
Education
and lzl
Protection
Fund

all Government grants, fees and cha.rges received by
the Authority;

all sums received by the Authority from such other
source as may be decidedupon by the Central
Government.

The Fund shall be applied for meeting-

the salaries, allowances and other remuneration of
the Chairperson and othermembers and officers and
other employees of the Authority;

other expenses of the Authority in connection with
the discharge of itsfunctions and for the pulposes of
this Act.

The Authority shall establish a fund to be called the
Subscriber Education andProtection Fund.

There shall be credited to the Subscriber Education
and Protection Fund thefollowing amounts,
namely:-

grants and donations _eir.en to the Subscriber
Education and Protection Fundb_v the Central

Vol. VII No. 1 January - March 2013
Vol. VII No. 2 April - June 2013

\a.)

(b)

(2)

(a)

(b)

\(r)
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Government. State Government:
other in s tiru tion s io,tr," ;*il:: :?TfJtfi .LillEducation and protecti""-F;;;'

(b) the interest or other income .received out of theinvestments made from tfr"-SuUr".iUer Educationand protection Fund;

(c) the sums realised by way of penalties by theAuthority under,""tion ZS. 
,

(3) The Subscriber Education and protection Fund shallbe adminisrered.and utiircJOy'tfre Authority forprorecrion of. the interesrs of ,;;;;"#;: 
.i;

accordance with regulationsmade fo, tfr" pffiJ". 
,.,

42.(r) The Authori
other r"r"u,ll.tn:11 -maintain-proper 

accounts and

sratement 
"i:i""::,"#:, #f"iffi # #HtPrescribed b{. the centratcove;;;' ;;consultation with the Compt olter and Auditor_General of India.

@ The accounts..of the Authority shall be audited bythe Comptroller and a"afi"iC"reral of India atsuch intervals
expendirure ;ff #:r,ff :lJ"'l,Tl y_ftfr #l.ilishan be payable by the Ar;t;;;;;; the ComptrollerandAuditorGeneral. ---!J !!

(3) The Comptroller and Auditor_General of India andany other person- appointed byhim in connectionwith the audit of tt"-*"ornt. ;ift Authority shallhave the tu-,? lslo'p+ii;;"ana auflrority inconnection with such auait as"thelomptroller andAudiror-General generalry ;. "ii 
"onn""tion withthe audit * f{ cou;;mJ;t"u"oun,, and, inparticular, shall have tfr" .igfriio demand rheproduction of books, u""ouni.l'"onnectedvouchers

and other docur
of the offices;ff:tiliril?rrs and to inspect any

Vol. VII 
-No. 

1 January _ March 2013
Vol. V[ No. Z aprit _ June 2013
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(4) The accounts of the Authority' as certified by the
Comptroller and Audrtor-Generalof India or any
other person appointed b1' hirn in this behalf,
together with the audit-reportthereon, shall be
forwarded annually to the Central Government and
that Govemment shallcause the same to be laid
before each House of Parliament.

CHAPTER X

MISCELLANEOUS

Without prejudice to the foregoing provisions of
this Act, the Authority shall,in exercise of its
powers or the performance of its functions under
this Act, be bound by suchdirections on questions
of policy, other than those relating to technical and
administrativematters, as the Central Government
may give, in writing to it, from time to time:

Provided that the Authority shall, as far as

practicable, be given an opportunity toexpress its
views before any direction is given under this sub-
section.

The decision of the Central Government. whether a
question is one of policy or not,shall be final.

If at any time the Central Government is of the
opinion that-
on account of circumstances beyond the control of

the Authority, it is unableto discharge the functions
or perform the duties imposed on it by or under
theprovisions of this Act; or

the Authority has peirsistently defaulted in
complying with any directionissued by the Central
Government that the Central Government is entitled
to issueunder this Act or in the discharge of the
functions or performance of the dutiesimposed on it
by or under the provisions of this Act and as a result

power of 43(l)
Central
Governme
nt to issue
directions

(2)

Power of 44.(l)
Central
Govemme
nr (a)
superseoe
Authority

VoI. VII
Vol. VII

January - March 2013
April - June 2013

(b)

No. 1

No.2
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of such default thefinancial position of the
Authority or the administration of the Authority
hasdeteriorated; or

circumstances exist which render it necessary in the
public interest so to do,the Central Government
may, by notification and for reasons to be specified
therein, supersedethe Authority for such period, not
exceeding six months, as may be specified in
thenotification:

Provided that before issuing any such notification,
the Central Government shall givea reasonable
opportunity to the Authority to make
representations against the proposedsupersession
and shall consider the representations, if any, ofthe
Authority.

Upon the publication of a notification under sub-
section (1) superseding theAuthority,-

the Chairperson and other members shall, as from
the date of supersession,vacate their offices as such;

all the powers, functions and duties which may, by
or under the provisionsof this Act, be exercised or
discharged by or on behalf of the Authority shall,
until theAuthority is reconstituted under sub-section
(3), be exercised and discharged by theCentral
Government; and

all properties owned or controlled by the Authority
shall, until the Authorityis reconstituted under sub-
section (3), vest in the Central Government.

On or before the expiration of the period of
supersession specified in the notificirtionissued
under sub-section (1), the Central Government shall
reconstitute the Authority.

The Central Government shall, as soon as may be,
cause a copy of the. notificationissued under sub-

Vol. V[ No. 1 January - March 2013
Vol. VII No. 2 April - June 2013

(c)

(2)

(a)

(b)

(c)

(3)

(4)
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section (1) and a full report of any action taken by
it, to be laid before eachHouse of Parliament'

Establishm 45.(1) The Authority may, by notification, establish with

:nt . or effect from such date as itmay specify in the
Penston
ffi,o.v notification, a Committee to be known as the
Committee Pension AdvisoryCommittee.

(2) The Pension Advisory Committee shall consist of
not more than twenty-fivemembers, excluding ex

fficio members, to represent the interests of
employees' associations, subscribers, commerce and

industry, intermediaries, and organisationsengaged

in Pension research.

(3) The Chairperson and the members of the Authority
shall be theex fficio Chairpersonandex fficio
rnembers of the Pension Advisory Committee'

(4) The objects of the Pension Advisory Committee

shall be to advise the Authority on matters relating

to the making of the regulations under section 52'

(5) Without prejudice to the provisions of sub-section

(4), the Pension AdvisoryCommittee may advise

the Authority on such matters as may be referred to

it by theAuthority and also on such matters as the

Committee maY deem fit.

Fumishing 46'(l) The Authority shall furnish to the Central
of returns ^lvernment at such time and in suchform and
etc. To \JL

Central manner as may be prescribed, or as the Central
Governme Government may direct to furnishsuch feturns,nt 

shtements and other particulars in regard to any

proposed or existingprogramme for the promotion

and development of the pension industry as the

CentralGovemment may' from time to time'

require.

(2)Withoutprejudicetotheprovisionsofsub-section
(1), the Authority shall, withinnine months after the

close'of each financial year, submit to the Central

Vol. VII No. 1 January - March 2013

Vol. VII No. 2 April - June 2013

?
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Govelnment a reportgiving a true and full aecount
of its activities including the activities for
promoiion andde'reiopment of scheines of pensiol:
funds regulated under this Act durinq 1.he

previousfinancia.l year.

Copies of the reports received under sub-seciion (2)
shail be laid, as soon as maybe, after their a:.e
received. before each I{ouse of Parliamcnr.

The Chairperson and other members and officer-q
and other employees of theAuthority shail be
deemed, wheil ncting or purporting to acf in
plirsLrance of any of theprovisions of this Act. io be
public ser\/ants within the meaning of section Zi of
the IndianPenal Code.

No suit, prosecution or other iegal proceedings shall
lie against the CentraiGovernment or the Authority
or any officer of Central Government of any
member, officer orother employees of the Authority,
for anything which is in good faith done or iniended
to bedone under this Act or the rules or reglilations
macie thereunder.

The Authority may, by general or sper:ial oriler in
writing, delegate to anymember, officer of" the
Authority or any other person subject ro such
conditions, if any, asmay be specified in the orcier,
such of its powers and functions under rhis Act
(except thepowers under section 52) as it nray rieem
necessary"

The ,Authority may, by a general or special orcler in
writing. also form committees ofthe members and
delegate to them the powers and functions of the
Authcrity as may bespecified by the reguliitions.

Where an offence under this Act has been
committed by a company, everyperson who a.t the
time the offence was committed was in charge of,

Vol. VII No. I January - March 2013
Voi. VII No. 2 April - June 2013
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and was responsible to,the company for the conduct
of the business of the company, as well as the
company, shallbe deemed to be guilty of the
offence and shall be liable to be proceeded against
andpuni sheci accordi n_u1y :

Provided that nothing contained in this sub-section
shall render any such pers,rnliable to any
punishment provided in this Act if he proves that
the offence was committeih','ithout his knowledge
or that he has exercised ali i,ie diligence to prevent
the cornmissionof such offence.

12) Notwithstandin_e anyrhing containeclin sub-section
(1), where anv oifence underthis Act has been
committed by a company and it is proved that the
off'ence has beencommitted r.l'ith the consent or
connivance of, oi'is attributable to, any neglect on
the part ofany director. ma.nager, secretaly or other
officer of the company, such director,
manager,secretary or othfi officer shall also be
de;sred to be guilty of the offence and shall be
liableto be proceeded against and punished
accorciingiy.

Explanation.--For the pi,rrposes of this section,-

(a) "company" means anybody corporate and includes
a firm or other associationof individuals; and

(b) "director". in relation to a firm, means a oartner in
the firrn.

Power to 51.(1) The Central Government may, by notification,
make rules make rules for carrying out theprovisions of this

Act.

(2) In particular and wirliout prejlldice to the generality
of the foregoing power, suchrules may provide for
all or any of the lbilowing rnatters, namely:-

(a) the salary and allowances payable to and the other
Vol. VII No. 1 January - March 2013
Vol. VII No. 2 April - June 20i3
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conditions of service ofthe Chairperson and whole-
time members Llilder sub-section (-i) of section 5;

the alioi,vances payable to part-time members linder
sutr-section (4) ofsection -5;

the additional f-unctions which rnay be peribrmed
by lhe Authority underclausr: (7r) of sub-secrion (2)
of :;eciion tr;tr;

;iny r:ther matter in respect of which the Autircr:ity
lliiy r:xercise the i;owers ofa ci..'i1 cour i urriier'
cl;ru..re (1,) of sub-section (3) of sectit;n i4:

the proceiicre to tre tbllowed by the aLtthorised
oi{icer under sub-s ecttan( ! 0) cf sectron 1 7'

the forn and rnanrrer in which an appeal lrray be
filed b*iore the Secr"rritiesAppellate Tribunai and
the f'ee lvhich shall acconrpany such appcal, uncier
sub-section(2) oi seciion 35:

the procedr-rre to be followed i-,;i the Securities
Appellate Triburiai in cleatringwith r,n appeal" under
gub-sec;tion (5) of seri:on 36;

the 1"::m in wirich ar;nnal slatelnent 01' a.:t.i.iluir:,
shail be tlaintaineil bir theAuthorit.,r iir.ilei: l,';b-
section ( l) of section .:12;

the tirne within wirich and the fbril anri r"nliriiur iil
r,r,hich retLrrns ancl reportsare to be macie by the
Autht;l'ity to fhe Central Government *n el si-iir.

section (1) ofsection 46;

any other inattel which is tc 'be, or lnay be,
prescril:ed. or in respect of whichprtlvision is to Lre

iriadc by lu les.

Tire Authority may, by notification, make
regriiaiions con-ristent with this Actanci the rr,ries

made thereunder for carrying out the provisions of
this Act. 

,t/ol. VII No. 1 January - ir4alch 20 l3
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(2) In particular, and without prejudice to the generalityof ,.1" foregoing power, suchregulatilns mayprovide for all or any of the foilJwing marrers,namely:_

(a) the. time and places of meetings of the Authority
and the procedure to befollowJd at such 

-meetings

(including the quorum at such meetings) under sub_
section(1) of section 9;

(b) the terms and other conditions of service of the
o.flicers 

.and.other employeesof the Authority under
sub_sectron (2) of section 11;

(c) the regulations to be made by the Authority in
respect of pension schemesreferred to in clause (b)
of sub-section (1) of section 12 andthe time withinwhich suchschemes should conform to theregulations, made under sub_section (2) of that
section;

@ th1 
lstabtishjng, of .,mechanisms for redressing

gnevances of subscribersunder clause f) of sub_
section (2) of section 14;

(e) the form and manner in which books of accounr
shall be maintained andstatement of u""ounts shallbe rendered by intermediaries unOer clause (n.)
ofsub_section (2) of section 14:

A amendment to the National pension System referred
to in sub_section (1) ofsection 20;

G) the conditions of its purpose, frequency and limitsfor withdrawals fromindividual p"nrlon---u""orn,
referred ro in clause (b) of sub_section (Ziof se"tion
20

(h) the conditions subject to which the subscriber shall
exit from the Nationalpension System r"f"rr"O to in
clause (/z) of sub_section (2) of section 20;

(i) the conditions subject to which the subscriber shalrVol. VII No. I January _ March 2013
Vol. VII No. 2 April _ June 2013
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pnrchase an annuitl,ref'elred to in ciause (i) cf sub-
seetilr-r, L2) ii section 20;

ihe ilr:lieu anci lunciions of cenlral recorcikeeping
agerily r.rlder srib-seetion(2) of section 21;

iire eetclinin;r.licn aj conrpensation of fair value of'
the regui ;itcri a:lsets payairi elo central reci:rd-kespi 11g

agency irndel proviso to sub-section (3) cf section
2i:

the m;1nner oi' receiving contributions and
instructions and transmitting themto the Trustee
Bank or centi:ai recordkeeping agency, as the case

may he . ancl payingout the benefits to the
su-bscribers" uncler sub-section (1), and the
regilla,iions governingf-unctioning of points of
piesence undei: sub-seetion (2) of section 22;

the manner in r,vhieh a pension fund may r"eceive

eontributions, aecumlilatethem and make payments
to the subscriber under sub-secticn (l). the number
oipension funds under sub-section i.2,), the
f'r-rnct:oning of the pension f und under
subsection(3), and the manner of managing the
schr:mes by the pensitrn fund Llnder subsection(4) of
seciion 23;

the forin zincl manner in which an application t'or
grant o1'certificate ofiegistra-tion shall be made and
the iee which shall accompany such application
iinciersub-section (2) o1 section 27;

ihe conditions subjecf to vrhich a certificate of
registration may be granted toan intermediary under
silLr-section (i) of section 27:

the proce dure and maniler of suspension or
eanceiiation of certificate ofregistration of
interrnediaries under sub-section (4) of section 27;

the pri--cedrrre t": holding inquiry by an

/ol. VII No. I January - March 2013
Vol. VII No. 2 April - June 2013
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Rules and 53
regulation
to be laid
befbre
Parliament

adjudicating officer under subsection(1) of section

30:

the supersession of the governing board or board of
directors of theintermediary under sub-section (2)

of section 31;

the management of afiairs of the intermediary by an

Administrator under subsection(J) of section 31;

the manner of administering and utilising the

Subscriber Education andProtection Fund under

sub-section (J) of section 41;

the delegation of powers and functions of the

Authority to committees undersub-section (2) of
section 49;

establishment, duties and functioning of the

National Pension SYstem Trust;

any other matter which is required to be or may be

specified by regulationsor in respect of which
provision is to be or may be made by regulations.

Every rule and every regulation made under this

Act shall be laid. as soon asmay be after it is made,

before each House of Parliament, while it is in
session, for atotal period of thirty days which may

be comprised in one session or in two or

moresuccessive sessions, and if, before the expiry
of the session immediateiy following thesession or

the successive sessions aforesaid, both Houses

agree in rnaking anymodification in the rule or

regulation or both Houses agree that the rule or

regulationshould not be made, the rule or regulation

shall thereafter have effect only in suchmodified

form or be of no eff-ect, as the case may be; so,

however, that any suchmodification or annulment

shall be without prejudice to the validity of
anythingpreviously done under that rule or

January - March 2013

April - June 2013
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regulation.

If an3, difiiculty arises in giving effect to the

provisions of this Act, the CentralGovernment tnay,
by order, puiriishecl in the Of1iciai Gazette, make
such pi"ovisicns notinconsistent with the provisions

of this Act as may appear it to be necessary fbr
removi ngthe diificr-r1ty:

Frovided thal no order shall be made under this
section af-ter the expiry of five yearsfrom the
commencernent of this Act.

Every order made under this section shall be iaid, as

soon as may be after"it is rnade,before each House
ot Parliament.

The provisions of this Act shall be in addrtion to
and not in derogation of tileprovisions of any other
Iaw for the time being in force.

Anything done or any action taken by the Interim
Pension Fund Regulatory andl)evelopment
Authority and Central Government under the

Resolutions of theGovernment of India in the

Ministry of Finance number F. No" 57 2003-
ECB&PR, datecl thetOth October, 2A03 and

F.No. j(6)2007-FR, dated tl're 14th November, 2008

arrd nntificationnumber F. No. 51112003-ECB &
PR, dated the 22nd Deceinber, 2003, shall be

deemed to havebeen done or taken under the

comesponding provisions of this Act.

F'.K, MALHOTRA.
Secy. to the Go,-t. oJ'lndia

Vol. VtI No. I Jnnuary - March 2013

Vol. VII No. 2 April - June 2013
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