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The Institute of Public Auditors of India (IPAI)

ThelnstituteofPublicAuditorsoflndia(IPADwasestablishedin

1996 with the main objective of assisting the authorities in

establishing sound accounting, auditing and financial management

practices. The Institute has established itself as a leading Institute

inthecountryintheareasofmanagementconsultancy,auditand

investigative examination, evaluation of programmes' system

appraisals and setting up systems for efficient functioning of the

organisations/ departments of the central and state governments

andlocalbodies'lPAlhasapfesenceacrossthecountrythrough

its eighteen Regional Chapters located at Ahmedabad' Allahabad'

Bengaluru, Bhopal, Bhubaneswar' Chandigarh' Chennai'

Guwahati, Hyderabad, Jaipur, Kolkata' Lucknow' Mumbai' Patna'

Ranchi, Shimla, Srinagar and Thiruvanthapuram' Each Chapter is

equipped to undertake auditing, consultancy assignments and

or sanizetrainin g P'o g'u*-"''
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From the Presidentos Desk

Publishing a journal demands a substantial commitment of

dme and hard work tiom the authors as well as from the Editorial

Board. However, the time spent and hard work is a fruitful exercise

as the main purpose of academic joumals is to facilitate scholarly

communication; it also assists in spreading awareness on many

topical issues' This apart, ajournal gives opportunity to youngsters

to share their thoughts with the academic world outside' For some

one, to get an article published in an established journal for the first

time could be a frustrating experience. while requesting for articles

for the current issue of our journar, we identifred a few youngsters

and selected two articles from what all we received'

We have tried to ensure that the dateline for publishing the

joumal is maintained' We look for suggestions from our readers'

ANUPAM KULSIIRE SIITIIA
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EDITORIAL

Accountability of the executive to the Parliament is the

U.Aro"[ oi-Pirliameitnry system of governmen!,It is not elough

that beneficial laws ut.-*.ll laid down by Parliamenf it is also

"q;;ify Gortant that they q9 iqglgmented well on the ground'

Oin"r*ir.,^it will be a case of well -intentioned efforts for public

good not Leing matched by equally able efforts, failing to have

larrca effectln the targetted. Ensuring efficient a-nd effective

i'"pr".e"tutiononthegroundofthegovemmentaleffortsrequires
that those in charge 6f implementation are appfopriately kept

answerable for theii acts of omission and commission and their

tardiness and lack of efforts. Governmental schemes over the years

,in. inO.pundence have taken India many steps up in the ladder of

development. But' the question reverberating is whether
,achievements could have been much higher. The single most

t*p"tt"t cause of this situation of underachieving is lack of

accountaUifity for falling short either because of lack of total

involvement or having a system with a sieve, which allows scope

for twisting for self -serving.

ltistreretheAuditasenvisagedintheConstitutionhasa
maior role to play, which it has played admirably but which could

ffi;;;; t".,i" lir."tive but foi absence of cqrtain enabling legal

pt"titi""t. Audit was the prime mover in highlighti$ +" Bofors'

zo anacoal to the nation notwithstanding not investing it with,full

p*"pfy of powers as has be.e1 dole i".tlt case of advlnced

democracies e.g. quasi- judicial authority in France' power of

;;h"tg. in NJw Zealand and Japan 'Audit is also not invested

with authority to audit RBI, Banks, FIs, the financial pillars of the

co*ty. ttad ttre Audit been there of these organisations, perhaps

tt* .Lgln.i.s would be constrained to discharge their functions as

fe, p-r"scrited process, on which Audit would be reporting

imoartiallv to parliament. Audit should be pursuing and ensuring

;;;;d;tness of utilisation of public monev *h"t9 ever.it flows;

#ii* been kept out of its purview a large part of public money

spent through Ndos,oRDAs etc. Audit perhaps has even greater

ulp"Ufi"irrl role in its preventative role of keeping the executive
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,n: prescribed field being in rheir sutt^to.ld 

_notwirhsrandins-;il"#.]"jl' lli tonscious as a Damoctes
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of openness and public k,,;-Jiil ,', no,

procedures by incor 
-e Durtilole challg:s in procuremenl

competitive ;.;;;o*"ting 
best prac tices 

"r-e"r"p""i^;;; .. *.pro."dur" ;ri;;;Yt" with negodatio

srrategiesor"".rr.l,,ffjT[H#,T*i#FTjf ';:d;:*fl:
nsk managemenr *rti.r, ;;-';:,'#::especially in regard ti rrauo
organisatio-ns---"" ""btch has huge impact on the boftom-line of

These and

*.djr.ril;;;other 
issues were rrlsrrjlsfrred in a,seminar onzoro in tni;;#'l1o'litv organized b'

lndothe*p.ur.,.Y^,y',1"*"'a;'41i:t*.1u,'.?ffifr l."J
_cAG :n r.il;;i 

called for greater detegation 
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15 j:s;i;;;;;fi :T,:',J,"'Jfl n:n:fgTn.o*,,"iiJ1,"",
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.nelprng. economic 

"nui.n?rr"r'r'";"::3*Tes' 
on providing a

111ust1naur" '"*,"ijT:ff?t "ffilT1 
or an 

",ono,ituly

iti;1:ft'ffi"ffiH;:?**::#t#:i+'fr il'il:i"T
;il::n-'n",iil'#[:r*{:'"}'}5".",il1};',^,f il;J:Jf:li

AJIT PATNAIK
Editor
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CAG,S AUDIT REPORTS: IMPORTANCE OF

inirrxc covERNMENT RESPoNSES

K.V.S.S. SITARAMARAO

1. Introduction

The essential requisites of good financial governance ln any

country are, art eff'ective legislative oversight 1f 
tn1^.!11nciat

performance of the executive governments and I seund and

independent system of audit reporting to the legislatures' In the

Indian context, the Constitution of India takes care of these

requirements adequatJ{,; ;;: hand, by specifying the powers of

the Patiiament and 3i"it Ltgtfatures (both hereinafter referred to

as legislatures for t;;;;;it";e) on financial matters like' approval

of budget estimates,"ap;;;;;i;htl of f11ds' scrutinv of expenditure

vis-ir-vis appropriations eic' and on the other' by providing for

appointment of u" i"Jtpendent.auOitot,vtz'' the Comptroller and

Auditor General "iI"it;iCACl 
b.v the President of India and

examination by the legislatures 'of 
the CAG's audit reports placed

before them. The effrc"acy of the_ system, however, depends much

on the practices f"ll;;; in the long joumey of the audit repotls'

from the stage of '"Ut"i*i"" 
by CAb-to their ultimat:,-11t^n"j"t Ot

the legislatures. With due respect to the pretogatives 'of 
the

legislatures in formulating their own proiedures for disposal of the

audit reportr, ut tfiln it"-uOt in thii article to trace the different

pt".ir..i r"iio*tO'fv oft'i"t l:i::t:,Y"' in India and what more

iun b. done from an auditor's viewpotnt

2. CAGos Audit reports

As per the Constitution and the Comptroller and Auditor

Generai (Duties, p"*ttt 
""0 

Conditions of services) Act 1971' (the

-Shri 
K.V.S.S. Sitaramarao is IA&AS (Retd')

Vol. IX No. 3 JulY - SePiember' 2016
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Act), the CAG audits the accounts of the Union and State

Governments and submits his reports to the President or the

Governor for being laid before the legislature concerned. The audit
reports are prepared separately for each government, in one or
more volumes for different departments/sectors/subjects as he

considers necessary and convenient. Once the audit reports are

placed on the table of the houses, legally, the responsibility of the

CAG ceases and from then on, they become the property of the

legislatures, which are the sole authorities for their follow up and

final disposal.

Under the Rules of Procedure and Conduct of Business

made by the respective legislatures, these audit reports stand

referred to the House Committees known as Public Accounts
Committees (PACs) and Committees on Public Undertakings
(COPU), (both hereinafter referred to as committees) for
examination and for making recommendations to the legislatures,
about further course of action. The Rules specifv the procedures

applicable to all lesislative committees in general (for e.s.Rules
253 to 285 relatine to Loksabha) and in addition empower the
committees(e.g.Rule 282 ibid) to frame supplemental Rules to
regulate procedures specific to them.subiect to the approval of
Speaker.

3. Follow up action

Though, in theory, the committees could directly obtain the

explanations of the govemments to the audit reports and take

further action thereon, it would be practically difficult for them to

decide on the reports without the involvement and assistance of the

CAG's officials who authored them. The "Regulations on Audit
and Accounts,2007" made by the CAG, in exercise of the powers

conferred on him by the Act, ate also in keeping with the inherent
powers of legislatures and their practical constraints. These

regulations are practically mandatgry in so far as they concem all
governments and all audit offices under the control of CAG.

Firstly, para 2I2 (chapter 15) of these regulations, lays

down that the governments concerned have to submit to the

committees, within the timeframe fixed, their first responses

Vol. IX No. 3 July - September, 2016
Vol. D( No. 4 October - December. 2016
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known as Self-explanatory Action Taken Notes(ATNs),a1so known

differently in different govemments as Action Taken Notes or

Explanatory Notes/Memoranda etc.

Secondly, according to para 213 ibid, a modified procedure

is prescribed in cases where the legislatures of governments

concerned desire the CAG to vet the ATNs. In these cases the

governments have to send copies of the ATNs to the field office

ioncerned of CAG for vetting, along with files and documents on

which the ATNs are formulated. The audit office vets the ATNs

with reference to the records supplied and retums the vetted ATNs

along with their comments and suggestions about further course of
action, to the govemments for onward submission to the

legislatures .The term vetting in this context has to be understood

inlne normal parlance, connoting critical appraisal or scrutiny for

authentication etc. Particulars of States where vetting is desired by

In other cases, where the ATNs are required to be sent to

the committees direct, no specific procedure is prescribed by the

cAG in the Regulations, leaving the matter to the legislatures in

their own right. However, the committees as a measure of
expediency and in their considered judgement, normally seek the

cooperation of CAG's field officers who authored the reports, to

assist them in examining the reports and deciding on them. Thus,

often, a simplified and informal procedure is adopted, whereby the

governments send copies of the ATNs to CAG's field offices

concemed too, to enable them to verify the general acceptability of
the replies and to suggest further enquiries to be made and further

action to be taken, by the committees (popularly known as

Memorandum of Important Points). Here, the audit office,

however, is guided only by the information fumished in the ATNs

and does not have access to the supporting records' This

verification, however, does not fall within the concept of vetting as

laid down in para 212 of cAG's Regulations, as the scrutiny is not

conducted with reference to the initial records.

In either of the situations, the head of the field audit office

is invariably invited to participate in the meetings of the

committees to help them in discussing the reports. Ultimately, the

Vol. IX No. 3 July - SePtember' 2016

Vol. IX No. 4 October - December, 201 6
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ground realities of the procedures depend on the decisions of the
committees and their working relationship with the local Audit
offices. Particulars of states where vetting is not specificalllz
desired blz the legislatures/governments are fumished in sub para
5(b) below.

After receipt of the ATNs vetted or unvetted as the case
may be, the committees convene a meeting of the government
officials concerned to examine and question them on the audit
observations. Taking into consideration the oral evidence too of the
government officials during the meetings, the committees submit a
report to the legislatures, containing their recommendations on
further action to be taken by the government. Again, the
govemment has to submit its responses to these reports, in the form
of final or compliance ATNs, which are also reviewed by the
committees, after vetting or verification as the case may be, by the
CAG's officers and if necessary, a second report is also made out
by the committees on issues which are still not sorted out.

4. CAG's role in the follow up action

Here, it is pertinent to note that CAG or his field officer
concerned is neither a member of the committees nor has any
statutory role in the proceedings and the decisions of the
committees. Any assistance rendered by them is only informal and
advisory. Generally, the members of the committees, who are
peoples' representatives, are hard pressed for time, due to their
preoccupations with public issues and other legislative business. So
much so, they tend to depend more on CAG's officials for
proactive assistance. Often, the assistance sought may even extend
to selectively picking up a few important observations in audit
reports for examination by the committees to adhere to their time
schedule. After examination by the committees" the assistance may
further extend informally even to drafting of their reports to be
submitted to the legislatures. This is all understandable, as the
committees are not generally equipped with exclusive and
dedicated supporting staff to do the elaborate desk work and also,
as the CAG's officials being the authors of the reports and
custodians of necessary documentary evidence, would be better

Vol. IX No. 3 July - September, 2016
Vol. IX No. 4 October - December. 2016



INDIAN JoURNAL oF PUBLIC AUDIT AND ACCoUNTABILITY I 5

placed to present the versions of both the audit and the government
together with the opinion of the committees.

5. Practices in different governments

Now, a brief look at the practices prevailing in some of the
governments:

Generally, the CAG includes a paragaph in his audit
reports on the status of the responses by governments to his audit
reports as also to the committees' recommendations thereon. In
cases, where vetting is in vogue, the fact is mentioned in the report.
Otherwise, the report does not discuss the procedures adopted in
the absence of vetting. A study of the recent audit reports of some
of the governments indicates that the system of vetting is in vogue
in the Union Govemment, and only in some of the State
governments.

a. The following are instances of audit reports where a reference
to vetting is made:

i. Union Government @ailways),reportno.24 of 2015
(para 1.10 )

ii. Union Govemment (Defence Services),report no.38 of
2015 @ara L6.2)

iii. Government of Punjab(Social, General and Economic
sectors),report no.1 of 2076 (para 1.9)

iv. Government of Uttar Pradesh( General and Social
sectors),reportno. I of 2016 (Para 1.7)

v. Government of Assam (Social, General and Economic

. sectors),report no. I of 2016 (para 3.5.1)

vi. Govemment of Madhya Pradesh (General and Social
sector), report no.1 of 2016 (para 1.8)

vii. Government of Maharashffa (Economic sector),report
no. 1of2016QnraL.7.3)

viii. Government of Maharashtra (Revenue iector),report
no.Zof 2016 @ara 1.5.4)

Vol. D( No. 3 July- September,2016
Vol. IX No. 4 October - December. 2016
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(As per the report at vii) above, the ATNs are required to be

veffiedby audit, whereas according to the report at viii) relating to
the same government the reports are required to be vetted.
Possibly, the two terms were used synonymously).

b. The followins are instances where no mention is made about
vetting.

i. Government of Andhra Pradesh(Economic sector)
report no. 3 of 2016 (para 1.6.2)

ii. Govemment of Telangana (General and Social sector)
report no. 4 of 2016 (para 1.6)

iii. Government of Karnataka(Economic sector) report no.2
of 2016 {para t.7.3)

iv. Government of Karnataka (General and Social sector)
report no. 1 of 2016 (pan 1.7.3)

v. Government of Gujarat(General and Social sectors)
report no.2 of 2016 @aral.7.3)

vi. Government of Kerala (Economic sector)report no 4.of
20t6 (para 1.7.4)

vii. Government of Rajasthan (Revenue sector)report no.l
of 2016 Qtara 1.6.4)

6. Why is vetting necessary?

The crux of the issue in the whole process, however, is the
nature and extent of vetting, to which the governments' ATNs on
audit reports and also on cornrnittees' reports are subjected. The
Regulations of 2007(Para 2I2) made by the CAG, lay down inter
alia that the ATNs of the governments should contain (i) whether
the facts and figures stated in the audit report are acceptable or
not(ii)the action taken to fix responsibility on the individuals
responsible for loss, failure, in fructuous expenditure etc. and
(iii)cunent status of recovery of any amount due to govemment.

Thus, the nature of responses to the audit observations
would vary from case to case. The governments in their ATNs may
either accept or contest the observation of CAG, totally or partially

Vol. D( No. 3 July - September, 2016
Vol. D( No. 4 October - December, 2016
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and with a different set of facts and figures. Also, at times, the

,"ply *ay be compliant with the audit comment but at the same

time incomplete or of interim nature' For instance, a reply could be

furnished that an audit objection has been agreed to and the loss

polrr,.o out in audit has been ordered to be recovered or proposed

io be recovered, from the persons responsible or disciplinary action

is being initiated against the officials responsible. The reply could

also bJa simple stJtement that the loss has been recovered, without

however, supporting it with particulars of recovery' In any case'

the judgement on the acceptability of the ATN and the

recommJndation about the remedial action on the financial

irregularity is fully within the remit of the committees' However'

to enable the committees to take a considered decision, it is

necessary that the facts and figures in the ATNs and the

acceptability of the replies are checked either by the legislature

officials assisting the committees or cAG',s field officers, with

reference to the departmental records on which the replies are

based. This is exactiy the process known as 'vetting" which is the

most important requirement for a thorough scrutiny-of-audit

observations and their compliance, ensuring effective and efficient

financial govemance.

7. Scenario without vetting

Of course, there may be an argument, that the governments

too have to be trusted for their averments and therefore the ATNs

could be prima facie accepted without vetting. which-involves

further veiification or crosi-check with basic records. True, but

instances are not wanting, where the facts asserted or actions

assured by governments in their ATNs are not supported by

documentary evidence. It may not be the case, that governments

intentionally n mtn wrong information, but the fact remains' that

the urr.trun.", though made in good faith remain to be

implemented for long periods, for no significant reason'. This in

turn leads to repeatei lails by the committ6es for submission of

final complianie repotts and consequent accumulation of

outstanding audit observations. Besides, the committees may have

to spend tf,eir precious time on calling for routine information on

Vol. IX No. 3 JulY - SePtember, 2016

Vol. IX No. 4 October - December, 2016
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compliance, rather than concentrating on the substantial aspects of
the financial irregularities.

A few illustrations in support of this view, can be cited

from the cAG's audit reports themselves as also from the

recommendations of committees thereon. The proceedings of the

committees and their reports being privileged documents may not

be in public domain in some legislatures. But a few such reports

available on the website of Andhra Pradesh Legislature.

(www.aplegislature.org)have been accessed and discussed below.

i. In paragraph 13.1 of audit report no.19 of 2013, on the

accounts of Union Govemment (Civil) for 2011-12, CAG

observed that India Tourism offices in four countries paid

agency handling fee to an advertisement agency, based on a

working agreement, contrary to the orders issued by the

Ministry of Tourism.

He further commented in the para, that the Ministry's reply

that the amount was recovefed from the other pending bills,
was not substantiated in the absence of documentary

evidence. This kind of unauthenticated statements of
governments all the more point to the need for a cross-

iheck of facts and figures in the ATNs, with the initial

records.

ii. ln Paragraph 1I.7.5 of audit report on the accounts of
Government of Andhra Pradesh (Civil) for 2010-11, CAG

observed that some private agencies, which were entrusted

with supplying computers and providing computer

education in School Education Department, were not

subjected to penalty for downtime of the computets, as per

the terms of agreement with them. According to the CAG's

further observation in the same paragraph, though

government replied that penalties were imposed on the

agencies, no recoveries were actually made even as of
August 2011. The committee in its 4th report for 2012-13,

considered the above observation and recommended that

the amounts should be recovered from the private agencies.

Vol. IX No. 3 July - SePtember, 2016

Vol. D( No. 4 October - December, 2016l
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rou'**^'n"l -iome 

up berore the

commiftee witn rutt E"ult' "f i:::"-iY il**i:,:::Y',il"J1:
;;;; ;..^ settled without wastrng tne

cailing for routine infotmatton'

iii. In the audit report on the Tt::":t of Government of

Andhra Pradesh ilt"'ii r"' ioi t:91^P"a 3' 1'4B)'th' ctg

."**"',.a .n*,$*"#f *f:,*' ?|ffi*::il:"'l':1
not Pursue wll

nt.O.+l"t due to the government'

In its thitd report' the committee(2009-10) observed that

the ,ou"*tn"ii' ;J^.t1' Jullu* 200s that' tne

Commissront' "i 
rtJ"ical Edlcation'ttqot*ttd the World

Bank for '"t*O"t**eni 
of the amount' When me

committee t;#;-iling discussion(3l August 2010)

about the t"*:;i;^;"f i9i'*-u^-tsement 
and the actron

taken on the otfi:iai;"'pon'iurt ro' tt'te lapse' rhe Principal

Secretary t" i"t?**"ii'iut"a'fiiat the informatton was

not readilv "";i;;i;'^il; "ommltt"" 
expressed its anguish

at the '"pfy 
u"a made u "to*indation 

that the

government "'uitii 
a detailed report within a month'

Had a system of vetting been in place' this simple action of

calling for detaits ;ii;';;been do.n*v the vetting o11:'ul''

equipping the commiltt' *itft more infoJnation to examine the

."Ui.., in greater dePth'

8. PendencY

An

..!
w will not Yield

Ji:'ilT'J:'
the demands of the i"*ryl.T"l' li:,'1"':::*ffi.s,ilt;'ft:,}:,Sff 
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,i.i,,",p*::' {"ff3,ty" t?fJl* ;:T$";., Jiu-i"ution or the

comrnittees to conou

Vol. IX No 3 JulY - SePtember' 2016
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reports' In his audit reports rerating to almost a, the governments,the CAG has been, repeatedly poirtirrg out the lack of adequateresponsiven"* o1,ll_. 
lurt of in" go,n.L*"rrts, as evidenced by the

lt:rffi,ffi:v of inspiction 
'"poiruuuait reports et;. tr*i by his

In fact, a random look at some of_his latest audit reportspresented to the respective gou.*_rn,s during ,h; ;;;;;; y"",2016-17' revears a,r alarminlg- p;;;;i"n"on both the counrs viz.,those with vettins system u, ul* without vetting system. In someof the gorr.-n'.itr- tt. u*r.;l;;;;, observations date backnearry 20 to 25 vears, due to .i,rr.. nli- ."..ipt of ATNs on theaudit reports or ATNs_on tfr.-.o,nJit.r, ,.ports and in a fewcases due to non_com_p!9qion 
"f di;rr; of-the audir reporrs inthe committees too. Witt tt.-.ff#;;

prospects of the auoit ouservaii"," #"flf:J"j",Hrjff; ill
fff;,l:?;: :"-l"fi::1 ..-11,1." 

*" ilr*r.'atu*qer. situatinn

I

l

:
1

I
f

I

11,

lll.

where.l?"t"#:"ffi *;::*ces taken rrom the audit reports,

Government of Karnataka (report no.1 0f 2016) ATNs were notreceived for 57 ouru:-T tfre uuaii .epoi. ru, D96_97 to 2013-14. Further, the commilt:e^s-yere y.ito dir"uss 192 paras in theaudit reports, relating to 1992_93 to 2013-14.
Govemment of Kamataka(reportno .2 of 2016)ATNs were notreceived for 38 paras in tt i *All.rp# for 2003_04on*u.drlFurther, the committees were yet to discuss 161 paras in theaudit reports relating to 1992_93 to ZOti;q
Following are instances where vetting is in vosue
a. Government of Maharashtra (report

were yet to be received ior- 2l

y"J 5I". 3 July _ September, 2016
Vol. IX No. 4 October _ December, 2016

no.1 of 2016): ATNs
paras of the audit

lil
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reportsupto 2Ol3-I4'including 5 relating to the period prior

to 2009-10'

Further, ATNs were yet to be received on I37

recommendations of committees on the audit repotts

t.iutlng to 1985-86 to20I3-r4'

b. Government of Maharashtra (report no'2 of 2016):ATNs

were yet to be received for 100 paras of audit reports from

lggS-99 onwards'

Further, ATNs were yet to be received on 33'7

recommendations of committees on the audit reports

relatrng to 1986-87 onwards'

c. union Government (Defence services) (report no.r9 of

2016):50 paras tti"fi* io tftt audit reports from 1989 were

pending *'th fltt e;;?rnment' *"- ti non-submission of'

either initial oT'i"";; tt"*"d ATNs after vetting by audit

offices.

mmendations

;.litT:J:;:t*"ti;;";;h'"""th"ritiesconcemed'
In the Indian context .of 

public '"11 ?: i:tt1"U..t;:' ' ,:::"J:'T ::':;^'"*".".i:r::'il""'J*'j Jl,. ::ril:

d. union Government (Railwavs) ('?"J:" l;""i3ll'?;lli
NT'H 

"J#;;;"io* u" "f 
a"'o,o:i l1:* 

-:J':3i:li
iltH#':"-'.ii''.i ;"'; iF;* *Y" "*:1":tt',:' #il
1'H:X?"1#'ii*"n" {'T^*Ts related to audit

;;;; the Years 1ee8-ee to 2013-14'

Conclusions and

paragrapns L 'w ' 
- 

t; 
'; 

Jt"iat how test the audit reports
legislatures/commltte r _--^^r.i^r onrinn tnken. However,
::-JilTffi ffi ;;;d'emediali:::',:*'i;"."J1,"iJ;couid be rollowsu ul' 

like to consider
the CAG's organtsation may perhal; 

+ra looiqtar.res/
ffi".i;"; :J-Htffii' 

''o"i'e' 
4 .*",1:n":1i?:*

:ffiffi.J: *"**J;o put in pIu"" u structured uniform

Vol. IXNo 3 JulY- SePtember' 2016

V"f. XN. + October - December' 2016

-
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procedure for follow up action and evaluation of such
action through a proper ,vetting, of government responses.

ii. Altematively, the cAG's organisation could also think of
having their own internar follow up system to ensure that
audited entities properly address their audit observations, as
also the recommendations of the committees, as suggested
in the International Standards of supreme Audit Institutions
(ISSAI)-Principle 7 of ISSAI 11_ issued bv rhe
International organisation of Supreme Audit Institutions.
Adoption of a uniform procedure and detailed guidelines
for such vetting both in the union and state Governments
will be a welcome measure.

iii. Till such time as a procedure is put in place, the heads of
field audit offices may like to considir, whether a test
check of the facts and flgures in the ATNs relating to major
irregularities, during their subsequent rocal audits or ine
auditee organization, would yield any interesting results.
No doubt, heads of CAG's field officis may be dloing this
even now at their discretion. But evolving a system, within
each Audit Office, whereby, there is constant flow of
information of all the facts and figures needing verification,
from the section interacting with the committees, to those
engaged in field audit activity, and feedback vice_versa,
would go a long way, as a precursor to the eventual
institutional ization of the system.

iv. It would be enlightening, if all the CAG,s reports, both of
the Union and the States, indicate whether a system of
vetting is in vogue or not in the government concerned and
ifnot the reasons therefor.

v. The committees, in their best judgement may like to
consider the modalities to enforce responsiveness on the
part of the executive. Further, the impact of legislative
oversight would also be known to the common marr, if the
committees' reports are also made accessible to the public
atlatse.

Vol. IX No. 3 July - September, 2016
Vol. IX No. 4 October - December. 2016
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RIGHT TO EMPLOYMENT: A QUESTION oF To
BE OR NOT TO BE?

ANKEETA GUPTA-

while it is understood that the state is capable of assuming
gleat many responsibilities yet implementing the right to
employment is economically unviable. The State cannot be
considered fully equipped to undertake the economic burden of
providing salaries to an entire population as it would lead to a huge
fiscal deficit capable of bringing the economy to the brink of
collapse.

It is pertinent to note that employment generation is the
result of an enabled economic environment ratheirecoenition of a
right and enforcement of a statute. once the industri., ir. allowed
to flourish, demand for manpower will increase which in turn will
lead to job creation. Present day efforts by the State should be
directed at developing a thriving industrial sector where principles
of ease of doing business are commensurate with intemational
standards, the Make in India initiative is given an impetus by
easing of laws while ensuring that the rights of employees are not
diluted.

Introduction

Unemployment is a major cause of concern amonq the
policy makers across the world. Evidence indicates that.

Smt' Ankeeta Gupta is currently working as Assistant professor of Law at
University of Delhi. She has completed her LLM from the National Law school
of India university, Bangalore in corporate Laws and has interest in areas
pertaining to the economic spheres of the society specifically involving issue of
rights and obligations ofthe state vis-d-vis the iorporates, the State, th. -u.s.,etc

Vol. lX No. 3 July - September, 2016
Vol. D( No. 4 October - December, 2016
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worldwide. the aggregate wage-bill-to-GDP ratio is decliningr

leading to a huge ,t;?"; *tJ.tauou' ytttt both unskilled and

skilled including q""ifr"Ji'"rttt':- ?]ti;g 
to gt'the jobs suited

to their qualification' t*ptttitt and capabilities'

The problem of unemployment can be attributed to a'large

numb er of factors ";;*; 
o "J 

tryt:::H;1,'1, ":Hl:ff ';:
er"i "i'"rtdo11 T1"l."Jt"tilL$"i;;;;;ilq .1' u'y,lr *
folicy makets ut. 

1nI *t i.n could help g.i.ru,.lobs within the

enabling environment *iiti.::",;;;i"'; the idea of public

ilriui""r""tor, while not being uut*lr,?1llo;d; 
f-gtu-J

empl ovm e nt 
- 

p'o g'u'n:' ;J g; 
" 
t;:]: ^l:" 

emp I ovm enl p:o q'

evaluating tnerr succe" ui ttgu'ds fiscal viability" inflattonary

*n ""',":ia 
i s at trre y gl ;1 :lf 'ffi , T:, : "|;llirT fiT"ff?tffi

H'"f"",::'r;l.:l'ffi ;1i:1"T":il1:;i'i"{z't'indicatingthat
at r e a st harr the ."llffiffi;i; y:l'* :* i'J :# J:ll'ilil:|..
io ti"O-*ottft*hile and remuneratlve Jo

t#"""'1"*s to be less than 10 7o'

It is in this light F*,11:.,1Yh$ ';T3"1"*,-,ii:*tt:J

-*fltJ: fif"',"#:n:"'t 'trri'ilt 'r" 
nier" l? *:1o'ro' 

'h"

citizens uv i*poJing;; itsllf the dury to provide and generate

iobs. This nuo.,',.'?,iio.o i"." .*',..,1.,.,ions beginning with the

meaning of Right t Emptov*1l'; ;;;;i"" B deals with the

historical uu.tg';"tJ '"g;'011e 
Right ; work' while section c

details trte i"tpu"liitl "J"g"itii" 
oi ln" right is likely to have on

*" tutil:ffi,,: 
employment as,is.genera'y understood would

,#:iIJT,;n*fu 
f; ii',f*'ffi ,rS;:*:1il?:Tf"'."J.T'li:

<- \tr^DTRT RAyALLION, DoMTNIQUE veNI oE

liln,,:ru:; }iff "x.'i.it:"x*Til"H^" 
1"#;fiffi e" ^:^'::

#"'rlil;a;1i'94fux'grl;:,Jfiff ;,*:i',="il;'rNo'lAs
EMPLOYMENT GUARANTI

Vol. lX No 3 July- S-eptember' 2016
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this presumption, against which the author has attempted to sfudythe concept of Right to Employment.

SECTION A
Psrt I: International fnsfiuments

The Right_t_o Employment has. been interpreted differentlyat various levers- Many academics feel that ttre tiirti.n"irrns thatthe state provides for jobs and opportunities t6 ail the joblesspeople, some feel. that the rignt impiies the right to be ernproyedwithout any discrimination, *trit. -uny others feel that the rightmerely provides the people with the freedom to decide theirvocation, and consequently, the wages which they will command,and in others the right to_employm.it hu, been understood to meana right to not join the trade anA otfre, unionr.t:
The First question that has been generally raised is whetherthe right means the right of all able bodied men and women andothers to be necessarily gainfu'y employed. It has been argued thatthe universal Declaratiotr on rru-un Rights* has categorically

'William E. Forbath, Social And Economic Rights: A Brief Guide To Theconstitution ef work And Livetihooar, ioring ,sA: 1l rHE J.'RNAL oF
llBguR Al? SocrEry, I 08e_701 r . pp. i+s_i il lMarch 2008)'Universal Declaration of Human Riiirts
Article 23:
1' Everyone has the right to work, to free choice.of employment, to just andfavourable conditions J*":.u 

"rd l; il;ilnl*u,n* unemployment.2T,veVone, without any discrimin",i*, fr"r-,i" right to equal pay for equal

3' Everyone who works. 
Jral the right to just and favourable remunerationensuring for himserf and his family a-n .*irt.n.. 

.*:rthy oi rru,ou" ffit-y. unosupplemented, if necessary by other ."un, oiro.rar prorectron.

l;"T:^y:: has the right to iorm and ,":"ii l"i, unions for the protection offts lnterests.
Art25:
Article 25
l' Everyone has the risht to a standard ofliving adequate for the health and we'-being of himsetf unJ or rri, gJv,. i;;i;'d"-s food, clothing, housing andmedical care and necessary social seivicer, u"Jii. nght to security in the evenrof unemplol.tnent, sickness-, disability, *iAo*iooO, old age or other lack oflivelihood in circumstances beyond tris controt. 

-

l"

I
t
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mentioned the Right to employment' however' in adopting 
'this

narrow stance ttrey fail io^ ippttt*te the qualification provided

within article 23 its#which stipulates that every individual has

the right to ci'oose his vocation' T,tti"" 
protection against

discrimination, awarded a fair remuneration and provided with just

and favourabt" to"Aitio"s of work' No mention has been made of

the duty of the S;;;;" ensure that every able-bodied person

necessarily u" ei-r"" ij; ;t qt qlatet,The directive given by the

UDHR is more in the "ut"" 
of a directive to the States to provide

such enabling ."ul'o"-t"t'-*tt"tt the rights can be realtzed'

IntemationaiLabourorganizationpre-datedmostofthe
human rights obligating instrumenlll uti *uy back in 1919

initiated un ot"-iloyment convention where the states 
^ 

were

obligated to create :#;il;';"toitt"o emplovment agencies and

take out insurance policies protecting workeis of one state working

in another. Since then various conventions have been ordained by

the Internatlonut r-Jot'Organization viz: the Employment Policy

Convention "f 6;;i, i"ipl"vt*t^ Promotion and Protection

against unemptoynie"i c1*t"iion of 19886' Equal Remuneration

Convention, 1951, ;l;criminatlon (Emoloymeni and Occupation)

convention, 1958 ;;-A1i these indicu,."thut the right to work

involves the right ;"p;;";lo undertake a productive vocation

while refraining fio-m'tbligating the States to find and produce

worthwhile jobs for the jobless persons' Most of these Conventions

urge the Member;;J;; t"ut" such enabling conditions within

the economy tt at there is sufficient supply of jobs commensurate

with the O"-uni^'oi it " workforce' as declared within the

Philadelphiu co"i"'itio'J'-Wt may.'also mention that the often

quoted covenant;;;;;""tic' sotiai and Cultural Rights under

I

2. Motherhood and childhood

children, whether bom in or

protection.

are entitled to special care and assistance' Al1

;;;i;ck, shall enjoY the same social

t Convention No' rzz
6 Convention No. 168
t '" Declaration of PhiladelPhia' May 10, lg44 available

---t
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article 68 detailing the Right to work, also qualifies it by
mentioning the right to work with freedom to choose his vocation.
Herein the State has been enjoined with the responsibility to
provide such stable economic, political and social conditions
including but not limited to vocational and professional training to
the masses to make them employable. However, it begs to reason
as to whether the international covenant implies a right to
employment creating a duty on part of the State to provide alob or
an allowance thereof, or whether it is purely a case of policy
directive for an enabling environment?

It has been argued by various scholars that the Risht to
E-.mnloVment merely implies the right to work withoui any
discrimination as regards gender, caste, creed, nationality,
regionalism, religion, remuneration etc. It has been arsued that
unless both forms of direct and indirect discrimination hlave been
sent to the dungeons, and equality has been established the Risht to
Employment will remain a mere illusory expectation oi th.
masses.eln the manner in which the right to employment has been
defined above it seems hardly tenable to accept that the State be
enjoined with the responsibility of providing jobs to the jobless.
The right to employment should at all times come to mean onlv the
favourable conditions which enable an individual to work, eke out
a living, be permitted to choose the profession he wishes to
practice along with the freedom to demand fair wages for the job
done.

8 International Covenant on Economic and Social Itrghts, Article 6
1. The States Parties to the present covenant tecognire the right to wor! which
includes the right of everyone to the opportunity to gain riis living by work
which he freely chooses or accepts, and will take appro-priate steps to"saieguard
this right.
2. The steps to be taken by a State party to the present covenant to achieve the
full realization of this right shall include technical and vocational guidance and
training programmes, policies and techniques to achieve steady ecoiomic, social
and culfural development and full and productive employment under conditions
safeguarding fundamental political and economic freedoms to the individual.
\ETTONET HUMAN RIGHTS COMMISSION, KNOW YOUR RIGHTS: RIGHT TO
WoRK, 2011 avallable at
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Part II: The Right to Employment as enshrined under the
Consfitation of India

The Constitution of India provides for various fundamental
rights viz: freedom of Speech and Expressionlo, Right to form
Associationsrr and Right to practice-the professiJn of ones
choicel2, thus apart certain basic human rights in the nature of
Right to life and liberty with dignity have also been provided for.

The Directive Principles of State policy enjoin upon the
state to make effective provisions for securing the right to work
and right to public assistance in cases of unemployment. They
strengthen and promote this concept of welfare state which seeks
to promote the prosperity and well-being of the people by seeking
to lay down some socio-economic goals which the various
govemments in India have to strive to achieve.13

The Constitution of India provides that the adequate means
of livelihoodra for both men and women with living wage,
protection against exploitation etc. shall be provided by the state to
the extent of economic capability thereof. It is probably this
inclusion of Right to work in Article 41 within the Directives that
has created confusion regarding the duty of the State to provide
employment opportunities to jobless people.

The Hon'ble Supreme Court has observed that the State
cannot be compelled by affirmative action to provide adequate
means of living or work to the citizens, however, the state is under
a negative obligation to not to deprive a person of this right
without a just cause and fair procedure meaning thereby that the
law must provide such procedural safeguards to ensure that no
person is unfairly treated by the employers and discriminated
agamst.'"

r0Article l9(l)(a) of the Constirution of India 1950
"Article l9(l)(c)of the constirution of India lg50
" Article t9(1)(g) of the Constftution of India 1950

:: M.P.Jain, Indian Constitutional Law 6th Edition, 2015
to Article 39(a) of the Constitution of India 1950
'sOlga Tellis v. Bombay Municipal Corporation, AIR 19g6 SC lg0

t
Il. Vol. D( No. 3 July - September, 2016

Vol. IX No. 4 October - December. 2016
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The Government of India has made significant efforts tn

ensuring that the directives mentioned in the Directive Principles

of State policy pertaining to employment are implemented by way

of various rules, regulations, policies and schemes' The list is

endless with the National Rural Employment Guarantee Act,

National Policy on safety, Health and Environment at workplace,

the Minimum wages Act, the Equal Remuneration act, Maternity

Benefits act, Factories Act, Trade unions Act, the Apprenticeship

Act etc. The recent report by the World Bank titled The State of
Social Safety Nets, 2015t6 has made significant positive

observations in this regard.

SECTION B

Part I: History of Right to Employment Globully

At the dawn of the Keynesian dominion over the

macfoeconomic theory, various governments in the post the World

War II era were for the first time keen on undertaking a general

responsibility for employment, when they collectively and

individually issued various official statements to this effect. The

first of these was the white Paper on Employment Policy by the

British Government rn 1944 wherein it was expressly declared that

the maintenance of a high and stable level of employment was now

one of the government's primary aims and responsibilities. This

declaration was followed up by the Canadian White Paper in 1945

which declared that a high and stable level of emplol.ment was a

major Government policy. In 1946 the US Congress passed the

'Employment Act', which acknowledged that creating and

maintaining useful employment opportunities was to be the

continuing-policy and responsibiiity of ttre Federal Government.lT

A11 these. it should be noted were only policy initiatives

which were undertaken in the wake of World War II. This in no

t6 Minist y of Labow and Employment, National Policy on Safety, H,ealth, and

Environmint at Work Place http://www.defasli.nic.inlnpolicy/OSH-Policy.pdf

''SBAN TURNELL, THE RIGHT TO EMPLOYMENT: EXTENDINC fiTB CORS LABOUR

STANDARDS AND TRADE DEBATE, available at

http://www.businessandeconomics.mq.edu.aulour-departments/Economics/econ

_research,/200 I /3-200 1 Turnell.PDF

Vol. D( No. 3 July - SePtember, 2016
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way indicated that the world powels were negotiating the right to

work/employment creating an additional burden on them.

Part II: Background in India

It has been pointed time ald again that the Framers of the

Indian Constitution were weary18 of incorporating the right to
employment within the fundamental rights primarily on the

erounds of practical and economic difficulties. However Shri H. V.

i(amathre while echoing the views of many other leaders at that

time argued that the Right to be employed should not be a right but

a duty, quoting from the Ramayana, the Quoran and the Bible he

stated that, "We should inscribe on the portals of our temple of
democracy that he who will not work shall not eat". Whtle the

world view gives us an insight as to why the world considers the

Right to Employment as duty of the State to provide productive

jobs to the jobless, the Indian view depicts that a clear form of duty

Las been relegated as a right due to sheer incorrect interpretation of
the wording within the document of Constitution.

SECTION C

Part I: Ilhether there should be a Right to lvork or Duty to Vftork

It is a commonly understood principle in jurisprudence that

every right has corresponding duty creating a privilege in the

person who has the right.20 In case the Right to Employment is

created, a consequent duty will be generated against the State

which will have no right but an obligation to observe the right

created in the masses. This is likely to have huge implications both

economic as well as political, as the State then becomes liable for

every person's unemployment whether genuine or otherwise'

Consequently, if the law creates an obligation out of the

Right to Employment, the State shall be permitted to seek the

employment from masses in times of need, 
- 
and the persons

t8B.Shiva Rao, The Project Committee A Study on Then

Constitution, Indian Institute of Public Administration'
re Constituent Assembly Debate dated November 23,

http://parliamentofindia.nic.inlls/debates/vo17p 1 i.htm
'oHohfeld, Analysis of Rights

Framing of India's

1948, available at

Vol. IXNo.3 JulY- SePtember,2016
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refusing to join the employment can be made liable for having toperform a fundamental duty. It is to be kept in mind that suchemployment wil neither be free of cost of the Govemment norforced labour on. part of the masses. The Suprem" court in alandmark ruring2r has enjoined upon the State the duty to fullv
compensate any individuar who has performed any services for the
State.

Further the manner in which the chinese law categorically
accepts right to work as a glorious obligation22 inO the
observations made by Shri. Kamair which hinted that the concept
of work be made as an obligation, must be accepted as the norm of
employment within the country.

Part II: Pitfulls in permitting the Right to Employment
In the view of the author, recognizing the right to

employment as a statutory right would ..J"rt in"rrug. financial,
economic and academic implications, a risk India is ill-suited to
take at this juncture of economic development. Most importantly it
needs to be highlighted that in an era of globalization rn'dia cannot
risk going the socialistic route for creating jobs.

The State cannot be considered fully equipped to undertake
the economic burden_of providing salaries to an'entire popuration
as it would lead a huge fiscal deficit capable of bffing the
economy to the brink of collapse. Further, the state is incalable ofproviding as many worthwhile jobs to every citizen wiihin thepresent economic set-up commensurate with their education,
capabilities and remuneration expectations, unless it undertakes to
run industries as part of its initiative which wourd impry increasing
the space for public Sector u'dertakings. It is likely to impact
academic development, creativity and progress in the fierd of theresearch and development as the State wil then endeavor to
control every facet of the lives of the people to suit its needs which
may or may not have futuristic advantase. 

-

lj In"!q._"f Gujarat v. High Court of Gujarat, AtR 1998 SC 3164" Dr' T'v' Subba Rao an-d_Dr. I- Ramabhnnam, pubric poricy and the Right toWork in India,ThepeaceMagaztne, Nov_Dec 199g

Vol. IX No. 3 July - September, 2016
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Part III: Practical Dfficulties in Implementing Such a Right

Once a State undeftakes the responsibility of implementing
a right; significant efforls have to be made for ensuring
implementation of the same. Once the right to work is made a
fundamental right, the government would be required to provide
gainful work opporlunities to all those who are willing to work and
an unemployment allowance to those who are either incapable of
any work or do not get employment. As pointed above the State

will then have to start creating jobs in the absence of which every
individual would be entitled to approach the courls to enforce the
right. Proper Institutional mechanism will have to be established to
provide employment. Insurance will become necessary till gain full
work opporfunities are created. This is likely to hamper the
distributive justice to all. persons on account of fundamental right
principle of one person."

Other practical difficulties which arise in statutorily
implementing the Right to employment will necessarily perlain to
the budget constraints as faced by the govetnment, as the job
opportunity would necessarily include creation of a public utility
asset (either manufacturing, or sen'ices or agriculture) which will
entail a certain expenditure in the form of utilization of resources
as well as payment to the laborers.'o The State will have to collate
the demand of the society as regards the service with the supply of
the job seekers with the finances available with the government. In
all such cases pure mathematics and economics do not suffice and
a fair amount of political will and social acceptability is required.
Unfortunately India has not graduated to the status of a mature
economy where people will not take the government employrnent
for granted. A bias against working in a governmental set up is so

",V. HEMLATHA DEVI, SAYEED MASwooD, AND B. YUVA KUMAR REDDY, RIGHT

To woRK AS A Ftr.tDAMENraL RtcHr: ILr-usIoN on RpRurv, Journal of the
Indian Law Institute at Vol 44. Year 2002 pg 269, available at
http:1114.139.60.1 14:8080/jspui/bitstream/123456789112553/1/020_Ri ghtYo21to
ok20W orko/o2\as%20Fundamental %2 ORi ght_l llusion%2 0or%2 OReal ity%20(26
9-272\.odft'K 

.S.- Goper, "CRprunrNc IMAGTNATToN oF STAKEHoLDERS - NarIoNar
RURAL EMPLoYMENT GuaneNres Acr
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'deeply 
ingrained within the psyche of the people that the

possibility of people not working in the project iniiiated by the
govemment under the Right to Employment is very high.2s

Implicutions of Right to Employment as a StatutoryPart IV:
Right

It is the case of the author that in implementing the right to
employment we as a society are likely to deteriorate in terms Jf o,r.
value systems, the will and capacity to work includine the
initiatives by the prospective employers who would feel threalened
at the prospect of having employees who cannot be fired. In Indiajob security regulations have been the central and most powerful
tool of the government for intervening in the labour market in
India. These have been criticized for restricting employment
growth. It has been argued that job security regulation has had
extreme negative effects'oas the firms have changed work practices
and reorganised job boundaries etc. with firms res&ing to
voluntary retirement of workers and increasingly hiring ori the
basis of flexible contracts. A two-tier system of emfloyment
currently prevails, with job security for the employed insideis and
no protection to newly hired outsiders. Unorganised workers,
employment prospects have been furthered in ttrls emerging
scenario, and their alliance with firms and the state results in an
atrophying ofjob security regulations. There has been an immense
outcry against the circumventing of the job security laws by the
corporates. It is thus opinion of the author, that anattempt made by
the state to incorporate a utopian law proving for the Right to work
and such other labour law legislations essentially reduces the jobs
within the market leading to an actuar unemployment. It wouli be
more practicable to allow the rights to be enforced in a phased
manner while ensuring that the job creation is always on the upside
rather than being on the downside.

"KARTHTKA K T, IMPACT oe MGNREGA oN Socro-EcoNoMrc DEVELOPMENT
& wounN EMpowERMENr, IOSR Journar of Business and Management,
Volume 17, Issue 7.Yer. II (July. 2015), pp 16_19, availaile aI
StpliQqjeunals.atq/iosr-jbn./papers/vol17-issueT/version -218017 j2t619.ndr
'" Errol D'Souza, The employment effects of Labour t"gik;;; kdi;,
critical essa7, Industrial Relations Journal 4l :2, 122_13 5
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The author wishes to a quote a study conducted2Tby theOECD in which it was shown byividence that the unemployment
l.u:f went up in the_ France post the employee p.oil"tlonlegislation was introduced. ny comparistn,- during the
trenteglorieuses, i.e-.,1._ 

llr_ny glorious yeais of economic irowthin France from 1945-1975, France enloyed u f,rff_"*pfJyment
economy. In the 1960s, for instance, the unemployment rate wasunder 2oh, and the entry of guest workers *i r*-igtants was
encouraged to keep 

. 
up with the pace of economic growth.

However, soon after the enactment of the Labor code regrirations
that ensured that employment contracts were not terminabre at will,firing an employee, 

_ 
even an unproductive employee, became

extremely costly for.the employer. with the 
"*".ptron 

oi.ir.riou,
fault," even terminations foieconomic reasons or just cause, whichwere pennissible under the Code, imposed on the employer
significant procedural costs and severance payments.

. The employers in order to save the costs of terminating
employees reduced the number ofjobs and rarely created new jobsin France, leaving very few porition, open to young people
attempting to enter the labor mirket. Throughout ttre tqios, sozof the unemployed were young people between the ages of twenty_
one and thirty. French business readers claimed tha't trrey would
h,ire_ more people if it were.not so costly to lay off an 

"mploy"".without the severance pay obligations uni., the Labor cooe', ii canbe inferred that busine*". .ould take more risks and hire morepeople than absolutely necessary without worrying about firing
costs if the business does not -..t it, projected t-g.;,

As is evident from the French example, the immediate
response of the industry to the rabor code was reduction in 10usleading to huge unemployment.

'TJulie c' suk, Discrimination at wiil: job securiry protections and equar

lmPlolment 
opportunity in conflict, Stanford Law Review, .,rot oo rssue-i, puge
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SECTION D

Conclusion

Based on the analysis above it is clear that implementing a
justiciable right in the nature of Right to Employment is likely to
be accompanied with huge social and economic costs which would
not only reduce the employment opporfunities but drastically affect
the manufacturing initiative being undertaken by the State in the
form of Make In India, Ease of doing Business etc., the initiatives
undertaken by the State to improve manufacturing and thereby
improve the sluggish growth.

It is the considered view of the author that the State can be
asked to create an enabling environment whereby the economy
receives a boost and with ease of doing business the employers are

tempted to hire more people. The State should be obligated to
create an environment whereby both the employers and the
employees are allowed to coexist. Instead of the right to work,
there is a need to introduce the correct framework whereby the

State must establish and implement a national policy to promote
equality of opportunity and treatment in employment and
occupation with a view to eliminating discrimination. Such a

policy applies to both the public and the private sectots, as well as

to vocational guidance, vocational training and placement services
under the control of national authorities.

The State must be required to cooperate with workers' and

employers' organizations in the preparation and implementation of
national policy. These organizations, in turn, must promote
national policy at the workplace and within the organization itself.
The State, must according to the specific national circumstances,
determine the measures to be dev'eloped for the promotion of equal
opportunity and treatment. Moreover, the elimination of certain
forms of discrimination may require affirmative action measures.
Thus, opportunity for employment has to be provided and
protected by the State through appropriate govemmental policies
and qualitative execution of those policies rather than a limited
Right to be employed.
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CHANGING FACE OF

BUILDING ASPIRATIONS
ENTREPRENEURS

MICROFINANCE:
FOR NEW MICRO
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PREETI GUPTA2s

INTRODUCTION

Micro finance is the provision of thrift' credit and other

financial services u"d p'od"tts of very small amounts to the poor

for enabling them to=*i'" their income levels and improve their

living standards. It l;;;t; recognised that micro finance helps

the poor people #th; """i' 
for small credit and other

financial services' iftt i"i"""al and flexible services offered to

low-income uooo*"" i* meeting their modest consumption and

livelihood needs ft""t ""t 
only L{9 micro finance movement

grow at a rapid pu.t ut* the world' but in tum has also impacted

the lives of millions "ipoot 
potitively' Microfinance' according to

Otero (1999) is "tne priui'iott of financial services to low income

poor and .'"ry. poo"i self-employed people"' These financial

services ur.ororng"-io 
-L"Og.t*ooa (fOObl generally 

":l*
savings and credit il ; itto i*mae other financial servlces

such as insurance and payment sgrv-l::s' Micro-Finance clients are

typically emploveo,';ffi li:;"hold fled 
entrepreneurs' In rural

areas, they ur",,,ity small farmers and-others *lo ut":lqaged in

small income generating activities such as food processing and

petty trade. I" *b;;t;, microfina"ce activities are more diverse

and include shopkeepers' servrce-. providers' artisans' street

vendors, etc. The fii;t;'il;"te in India has grown tremendously in

last few y"ufs u"d-;ift* differentiated products for different

28smt' Preeti Gupta is presently Assis.ant Professor, Department of Commerce,

S.G.N.D. Khalsa College' Universtty oI uetm
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segments of the
buiwith_.;;;"'"T::?;#"lX,l"r,l?::*fJ:,t:"lffi,ltiiLfl 

:""JlJ;of poverty. toou, 
-'-,..o'fi";";"-;;ograms and institutions havebecome increasin

poverlyo,o,o^ol?L'fi:"#*:ilHffiffTi*,""?T,:l'1ffi 
trfinance is recognizeA unO u...pt.J u, on" of the n"*'C"rr"iopmentparadigms for alleviating porr"rty t'rougt sociar and economic

HIJ:""ent 
of the poor with speciar 

""_prr"ri, 

^on'Jrnil*"ring

MODELS OF MICROFINANCE

Micro Finance Institutions (MFIs) around the world followa varie\r of different methodol0lies. the following are majormethodologies employeO UV frlFfs Fo. a"nrr".y of financial servicesto low income families.

Self Hetp Groups (SHGs)

The Self T:lO 9roup. (SHGs) is the dominantmicrofinance methodology in fii". i; this case the members ofSelf Help c.9lp poot tiieir ,-dl ;";;;gs regularly at a prefixedamount on daily or weekly basis anJ sn6" piouiol ioun ,o
::lT: ,tot 

u. period nr"i. SHCr--ur" 
"rr"r,tially form at and,voluntary association,of 15 to 20 peopre formed to attain commonobjectives. People from homog.nou, groups and common socialback ground and occupation ulf"nturif-y form the group and pooltheir savings for the benefit ;i;il;i members of the groups.External financiar assistance uv rurrrr or banks augments theresources available to the qoup operated_rerrofuhg fu?;. S;"_gthus precede borrowing uyire;#;;;. NABARD has facilitatedand extensively suppont u prog* *hich entails commercialbanks lending direcily t" srrcr r"?rr.r'tlran via bulk loan to MFIs.If sHGs are observed to b. r""..rr''r"r at least a period of six

ill,Xrlj;|fftank 
gives credit uruutf u_ountirlg 4 times more thun

Individual Banking progrummes (IBpg
In Individual Bykjne programmes(IBps) 

there is provisionby Microfinance instirutio; r"i-l."Iilg to individuar crients

Y"J {N" 3 July- September,2016
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though they may sometimes be organized into joint liability
groups' credit and saving cooperatives. This model is increasingly
popular through cooperatives. In cooperatives, all borowers are
members of organization directly or indirectly by being member of
cooperative society. credit worthiness and loan securins are a
function of cooperative membership in which member,s 

-savings

and peer pressure are assumed to be key factors.

Grumeen Model

Grameen Model was pioneered by Mohammed yunus of
Grameen Bank of Bangladesh. It is perhaps the most well known
and widely practiced model in the world. In Grameen Model the
groups are formed voluntarily consisting of five borrowers each.
The lending is made first to two, then to the next two and then to
the fifth. These groups of five meet together weekly, with seven
other groups, so that bank staff meets with forty clients at a time.
while the loans are made to the individuals, ail in the group are
held responsible for loan repayment. According to the rui-es, # orr.
member ever defaults, all in the group are denied subsequent loans.

Mixed Model

Some MFIs started with the Grameen moder but conver-ted
to the SHG model at a later stage. However they did not
completely do away with Grameen type lending and smaller
groups. They are a mix of SHG and Grameen model. The main
difference between these programs is rather marginar. Grameen
programmes have traditionally not given much impoftance to
savings as a source of funds where as SHGs prace considerable
emphasis on the source of funds. The 

'SHG 
programs have

compulsory deposit schemes in which the members themselves
determine the amount. The SHGs moder is widely used in India.

STRUCTURE OF EXISTING MICROFINANCE
INSTITUTIONS IN INDIA

Indian Microfinance Institutions are predominantry NGos
i.e., nearly 80 % of the Microfinance Institutions operate under the
Society/Trust form which is for the not-for-profi1 sector with a
clear development agenda. Apart from this, oiher important legal

Vol. IX No. 3 July - Septernber, 2016
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forms are being used by Indian Microfinance Institutions. 10 % of
organizations operate under the company structure; 5Yo ate section
25 companies (Section 25 of the Indian Companies Act,1956);2%o
as Cooperatives; 2% as Non Banking Finance Companies
(NBFCs); and l%o as Local Area Banks (LAB). The Organization
Structure of existing Micro Finange Institutions in India is given
below:

Table:l Legal Structure of Microfinance Institutions in India

Category Types of MFIs Estimated
numbers

Legal Acts under which
reqistered

l.Not for
Profit a. NGO MFIs &

societies

2400to2500 Societies Registration Act,
1860 or Indian Trust Act,

I 882.

b. Non-profrt
comoanies

80 Section 25 of the Compames
Act. 1956

2.Mutual
Benefit

Co-operatives 2000 to 2500 Registered under State

Cooperative Societies Act or
Mutually Aided Cooperative

Societies Act (MACS) or
Multi-State Cooperative

Societies Act,2002
For Profit NBFC

60

Companies Act, 1956 &
reeistered with RBI

NBFC-MFI RBI Circular. Mav 2011

Source : http : //nabardindia. com, M-CNlMicrofinanceReview 2 0 I 0,

PROFILE OF MICRO FINAI\CE IN INDIA

The profile of micro finance in India at present can be traced
out in terms of poverty it is estimated that 350 million people live
Below Poverty Line. The following are some components of micro
finance:

a. Annual credit demand by the poor in the country is
estimated to be about Rs 60.000 crores.

b. A cumulative disbursement undeg all micro finance
programmes is only about Rs. 5000 crores.

c. Total outstanding of all micro finance initiative in India
estimated to be Rs. 1600 crores.

Vol. D( No. 3 July- September, 2016
Vol. D( No. 4 October- December, 2016
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d. Only about 5o/o of ruralpoor have access to micro finance.

e. Though a cumulative of about 20 million families have
accepted accessed.

f. While 10% lending to weaker sections is required for
commercial banks, they 0neither have the network for
lending and supervision on a larger scale or the confidence
to offer term loan to big micro finance institutions.

GEOGRAPHICAL SPRE,AD OF MICROF'INANCE

MFIs currently operate in 28 States, 5 Union Territories
and 568 districts in India. Table 2 shows the distribution of MFIs
by state. In particular, it shows the number of MFIs operating in
each state, their total number of branches in the state and the
number of districts with microfinance operations. Twenty nine
MFIs with a large outreach and portfolio have operations in more
than five states, out of which five leading MFIs are operating in
more than fifteen states. A total 27 MFIs (17% of the sample) are

operating in two to five states, while 78 MFIs (50% of the sample)
have confined their operations to only one state. MFIs with a
smaller scale or regional focus have concentrated their operations
in I-2 states only whereas other MFIs have spread across a higher
number of states in order to increase their size, scale and

simultaneously mitigate concentration risk. MFIs operating in
multiple states, in general, are typically larger in size and follow
the legal form of an NBFC-MFI. The geographical expansion of
bigger MFIs is indicated by the fact that while in 2013 -14 only 15

MFIs had operations in more than 5 states, that number increased
to 29 in20l4 -I5.

Vol. IXNo. 3 July- September,2016
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Table 2: No. of MFIs in rndian states/urs and No. of Districts
with MFI Operation

Source: Bharat Microfinon"e r"port, nls

Vol. IX No. 3 July - September, 2016
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Name of the States/UTs No. of MFIs
operating in the
state (including

those having llead
Quarters outside)

No. of
districts

of the state
where

MFIs operate

No. of

Branches

Madhya Pradesh JI 48 870
Maharashtra JI J) 980
West Bensal 35 20 1740
Tamil Nadu J+ 32 t377

Karnatka 29 30 I 185
Bihar 28 38 915

Odisha 26 30 'tA1
Uttar Pradesh ZJ 70 1063

Guirat 22 ZJ 386
Raiasthan 21 JJ 287

Assam 9 .tA
552

Jharkhand 9 zJl
Chhattisgarh 7 I6 248

Delhi J ,7
70

Haryana J t9 129
Kerala J A 220

Uttarakhand J l0 v)
Pondichenv I J T7

Andhra Pradesh
(Telangana included)

l0 23 776

Manipur 8 9 45
Meghalaya 7 6 26

Punjab l 17 93
Tripura 6 6 99

Goa A 2 7
Himachal Pradesh 4 4 6

Mizoram 4 8 34
Arunachal Pradesh 3 7 1l

Sikkim J J 10
Nasaland 2 4 2

Andaman & Nicobar
Chandigarh I 2

Dadra & Nagar Haveli I
Jammu & Kashmir I

Total 568 12221
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BRANCII NETWORK

The MFIs in India had been consolidating their operations

to .op. *1tfr tfre "ffttt' 
of transition taking place in the sector'

While 2012 andZOf i *it*s'eO a decline in ttre branch network'

the trend *u, u*"'i"O i" ZOf+' In 2014 -15 too' MFIs have

expanded their branches, posting 11u:gilul 
growth of 4'57 oh' Ls

of March 2015, trre r-eiffit ium iad 12221 branches spread

across India. The at'ttiU"il"" of branches among different

categories of MFIs u'oiiutu'"t' 2015 showed thatNBFC-MFIs had

the lion's share of ;;;9;;""ches' Main reason identified behind

decline in branch ".*"* 
during the year 2012-13 is increased

;;;;-;;; ro"ttor on microfinance sector bv imposing cap on

interest rate charged fi'"ii"tOby MFIs' Due to higher regulation

bad loans increasedi'oOottiuiry of employees were also down so

branch were not yitiaing e;oug!. profit to MFIs' So' many

irun"fttt were closed down during this period

Figure 1: MFI Branch Network - Yearly Trend and Category wise breakup

Source: Bharat MicroJinance report' 2075
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MARKET PENETRATION BY CLIENT OUTREACH
The total number of clients served by MFIs stood at 371lakh as on 31 March,2015. Ci;; out.u.t, of MFIs had grownsubstantiatv from zool to 20i',-;;;;ing a lever of 37rlakh. Thistrend slowed down^9y.ing 20it- ^d 2013 and the number ofclients srumped to 

.275 h[h. il; il.ira ,"u..sed in 2014 with agrowth and reached. a revel 
"rl,ol"i.rrs. This trend continues in2015 with an astonishing rise in .riJn,rruo,,owers to an alr timehigh of 371 lakh.^M3:"iV 
"r^il"r" .fi.nu are being served byNBFC-MFIs (85. 18%), prirnu.ify rfri"ru.*., on"r.

ilffiiJ;:rttTach to borrowers - Yearrv rrend and category wise

Soarce: Bharat MicroJinance report, 20IS
Client Outreach Srlw by 12.52% in 2015 relative to 2014.This rise in the number"of u"r/"*.^'is positively correlated withpni;crease in tund now nom fffi ;;i financial institutions to

y"J JI I" 3 Jury - Seprember, 2016Vol. lX No. 4 October _ December, 2016
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REGIONAL OUTREACH OF MFIS

Looking at credit demand from a geographical perspective,
India can be divided into six regions. gased on population size and
poverty levels, South India has the highest demand for microcredit,
which is in parl why MFIs have the highest percentage of their
pofifolio in this region. out of the total client base of 371 lukh,
South alone contributes to 390/o followed by 25% in East. central
region and west have l5o/o and lloA of total outreach respectivelv.
Norlheast and Nonh have the Ieast client outreach nr*t.r, *iih
6oh and 4%o respectively. Share in outreach has expanded onlv in
case of central andNorlh east regions from 13 to 15 oA anil 5 io 6
o% respectively.

Figure 3: Regional Breakup for Client Outreach

u South !{ East Central

Source: Bharat MicroJinance report, 2015

This year, a positive growth trend in .client outreach is
observed across all regions. Central region has grown 360%,
followed by Norlh and Northeast regions ar 24o/o and west at lgo/o
respectively. while the East and South regions have maintained a
moderate growth rate of ll%o and 2o/o respectively. As we can
observe from above details that outreach of indian MFIs is low rn
nofth region area, main reason identified behind this is as this area

Vcl. IX No. 3 .Iuly - September. 2016
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has better penetration of banks due to near proximity to Delhi as
compared to southern region so there are comparatively less
number of MFIs, and in southem area there is not enough number
of banks so MFIs are serving the poor people in that particular
region.

RURAL _ URBAN SHARE OF'MFIS BORROWERS

2014-15 can described as watershed year as far as the rural-
urban divide in Indian microfinance is concemed. Hitherto Indian
microfinance was touted as basically a rural phenomenon as
compared to microfinance in Latin America as also in large parts
of Africa and Asia. But that statement is no longer valid. A very
interesting trend is seen in the rural-urban focus of MFIs. The
share of rural clientele which was 69 % in20r2 decreased to 56 %o

in 2014 and has drastically come down to 33 o/o. The proportion of
rural to urban clients for the year 2014- 15 is 33% to 670/o. For the
first time urban clientele has outstripped the rural clientele of
MFIs. Outreach to urban clients is increasing y-o-y, while it is
decreasing for rural clients proportionately.

Figure 2: Trends in Rural-Urban share of MFI Borrowers
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Source: Bharat Micro;finance report, 2015
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entrepreneurs outside the service area of regular banks. The bank
will also ensure that its clients do not fall into indebtedness and
will lend responsibly. Similarly RBI reemphasized its confidence
in the sector by bringing forth the SRO setup.

BANKING SECTOR AND MICROFINANCE

The formal banking sector has played an important role in
microfinance in India. Much of the microfinance initiative in India
has involved Self-Help Groups (SHGs), predominantly of poor
women. NABARD's Bank Linkage program, pilot-tested in 1991-
92 and launched in fulI vigor in 1996, has bein a major effort to
connect thousands of such SHGs across the country with the
formal banking system. By late 2002, it connected about half a
million SHGs to the banking system with total loan disbursement
of about Rs. 1026 crores. Efforts of other organizations supplement
that of NABARD. By March 2001, SIDBI, for instance, had
disbursed over Rs 30 crore to SHGs through 142 MFI-NGOs.

Recently on 16th September 2015, The Reserve Bank of
India announced that it has granted plqvlsienal ,,in principle
licenses" to ten different financial entities to launch payment banks
in India called Small Finance Banks. out of ttre i"r, companies
granted small finance bank licenses, 8 operate in the microfinance
sector. This is an indicative sign of huge growth potential in Indian
microfinance sector.

TECHNOLOGICAL CHANGE

The most prominent application of technology in the

iily*y is the management of information systems (MIS) used by
MFIs to support their transactional history and data management.
The original 'microfinance revolution' took advantage of the
technological advances in ICTs of the 19g0s and 1990s.-However,
often this was as a relatively late adopter, with many MFIs having
to convert manual records to electronic systems in the mid- and
late 1990s. The dramatic reductions in the cost of new ICT
products - mobile phones, palm pilots and even laptops _ and the
rise in connectivity through mobile phones and the inlernet mean
that in the next decade there is enorrnous potential for MFIs to

Vol. D( No. 3 July - September, 2016
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develop new services: services that in the past would have beeneconomically infeasible because of high transaction costs.

These technological changes have made it easier to addresstwo main obstacles in providing financial services to poor peopre -managing information and service delivery costs' (Ecinomist,
2005). The challenge for microfinance institutions is to rethinktheir business models and to innovate with the ways they deliver
and receive services, so that products are more convenient andcheaper for customers, services can be accessed by people inremote areas, and security is enhanced. until now, the preoominant
use of_technology among microfinance institutions iras been to
11,:T1ty T*3.g: information. However, technology has anrmmense potential in other areas, such as payment services andcredit underwriting.

THE ROAD AHEAD

The journey so far has never been a bed of roses for theMFIs. The usurious interest rates, limited products, tuct ofaccessibility have always won them brickbats from the critics andskeptics' The emergence of regulatory body for MFIs, enactmentof legislation, performanc" ,aiing Uy inOustry bodies, in"r"ur.A
funding,^increasing r.p:"ql on tecf,noiogy and innovative prol*t.
indemni$r the potential of MFI industryI'

The path ahead is .obviously sprinkled with challenges.
lt"]hg up of projects and bringing miliions of people *itrrin trr.fold of microfinance is no mean-tu&. rn. most convincing featureof this form of financing, that justifies its admittedly high"er costs,is. the near-perfect repayment rates. The expansionary zear ofmicrocredit practitioners shourd be balanced with the quality ofloans indeed a momentous challenge. Government aid almost
always brings in its wake political fav"ouritism and comrption.-rt i,important to ensure that the government microfidance initiatives do
-n9t 

go the way of their severar weil-intentioned predecessors.- Thebiggest challenge in development, however, is the simultaneous
development of investment potential and i*prou.-"nf oi rmrrlevels of the borrowers. A glut of row skilled services is anunwelcome substifute for siarcity of credit. As microcredit

Vol. X No. 3 July- September,2016
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alleviates the credit ava'ab'ity problem, the need for micro-consurting, business planning und ,"rvi""s like -u*"iirrg, u."being felt with greater acuteniss. Microcredit cannot be expectedto be a panaceato.rural dev"top,'"ntuiproblems. t, so-e Jense, itsrole is sim'ar to that of credit in the g"n.rut economy. It is a stringthat can hord back progress, but it-is?h"rt id;;iili. ,o purr, ona string' There is a very real need of investments that yield higherreturns than the sustainable microcredit interest rates for themicrocredit initiative to be trury successfur. Investment can bemade by training MFIs' p".ro*"i, or tetter designing of insuranceplans or products or services offered.

. The untapped demand in the huge market for financialservices at the base of the pyramid in India will continue to be themajor growth driver for MFis_in ,tr" y.u. to come. Strong regionalplayers are likely to,show,moderate growth. In th" ;;;; y"u, tn"sector in India could.see the entry oi_or. foreign ptuy..!,,.,r.f, u,ASA that has enteredrMest Beng al, andsome Indian MFIs, such asBasix, are seeking business 6ppo.r,*iti.s abroad. Such crossborder interactions could expedit" trr.-uauptation of best practicesfrom more mature markets io the Indian context. MFIs wilr arsocontinue to expand in virgin rural markets.

Microfinance is seen as a set of services that raises theprospects for low_income households, and some po* pJopf., ,oactieve their goals in business, .onru_puon, education, health andother areas - and not as a magic bullet ihat automa ticalrylifts poorpeople out of poverty througtimicroenterprise. while mi.ry ru.ro.,will shape the future of riicrofinun.., on" crucial factor is thesocial energy of the tens of thousands of people who are committedto analysing microfinance and debating how additional financialservices can be made accessible'to thE hundreds of millions ofpeople who have very limited access to services. Few otherdevelopment issues have manag.J ,o g.n.rate such passion andcommitment as microfinance. Ir is the 
-collective 

muJinution unosocial enefgy of this dispersed community that has created themicrofinance revorution or tn. ute ion century and will take itforward in the coming years.
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CONCLUSION

The changing face of microfinance in India appears to be
positive in terms of the ability of microfinance to attract more
funds and therefore increase outreach. The concept and practice of
microfinance have changed dramatically over the last decade.
Conceptually, the financial systems approach has gained ground
over poverty lending and most serious analysts now view
microcredit as only one of several components of microfinance.
Micro finance can contribute to solving the problem of inadequate
housing and urban services as an integral part of poverty
alleviation programmes. The challenges lies in finding the level of
flexibility in the credit instrument that could make it match the
multiple credit requirements of the low income borrowers without
improving unbearably high cost of monitoring to end use lenders.
A promoting solution is to provide multipurpose loans or
composite credit for income generation, housing improvement and
consumption support.

Micro finance remains a powerful tool for development. It
may not be a panacea, but it has brought a sea of change in the
lives of many. The sector has to persist with its focus on the three
critical dimensions. one is the need for articulating the fact that
microfinance is a strategic part of the financial inclusion agenda of
the government and that of the central bank. The second is the
criticality of re-demonstrating our collective intention to help the
poor and the unbanked populace by way of having the right
mission, social performance measures and client protection
process. The third area is in projecting the fact that microfinance
institutions are sustainable financial instifutions and they continue
to be the investible destination for the'bankers and the investors.
Micro finance can indeed be sustained in the long run in a
profitable manner; going by the increasing number of commercial
banks that have evinced interest in this area, the future does seem
bright.

"Microfinance remains a potent apparatus for development.
It may be a drop in the ocean, but it has made people self
sufficient".

Vol. D(No.3 July- September,2016
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Risk management has emerged as a major management
concem. Without a proper risk management system, an
organization is wlnerable from both internal and extemal
destabilizing factors which may bring it down on its knees. It
involves keeping the negative debilitating factors in check and also
taking advantage of positive opportunities so that the concern
avails 'the tide in the affairs 'of organizationto rise to promote the
interest of the stakeholders. Risk management has assumed special
impoftance in view of the fact that frauds of various types have
become pervasive in organizations due to employee greed and also
rapid technological leaps, the unhedged wlnerabilities of which
th-e fraudsters exploit. Perpetration of a fraud not only involves loss
of financial assets but also loss of reputation and goodwill which is
a bigger concern. It is to challenge the fraudsters to dare to break
the organization and the challenge for the management to daringly
and pro-actively seize the positive opportunities to add value to the
organization Hence, the iconic place of a risk-takers like Steve
Jobs, in the business world, who propelled Apple to the pinnacle of
success by venturing to areas which others thought a miiadventure,
as Walter Isaacs on, would tell us.

Risk is measured in terms of LoR (level of risk), which is a
combination of the likelihood and impact of an event i.e. the
possibility of occurrence of an event and the possible impact the
event can have on the functioning of an organization.
organizations have inherent risks, control riskq and residual risks.
Inherent risks are those which are concomitant to any organization.
control risks are those which come out when the control structure
is dormant or inadequate. Residual risks are those which remain
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even after implementing a control structure' Enterprise risk

management is the process followed as pafi of the strategic action

by management to identify occuffences which may affect the

oiganisattn and manag" ih.to within the risk appetite of the

orlanisation, to generatJ reasonable assurance regarding achieving

of objectives. It is an impoftant part of the cotporate govemance

process of an organisation.

The Companies Act 2013, unlike the Act of 1956'has made

specific provisions for risk management' Sec' 134(3) mandates a

report uy tt e Board of Directori to shareholders which should

includeastatementindicatingdevelopmentandimplementationof
a risk management policy irrthe company' Sec' 177(4)-prescribes

that the Audit Cornmitte. should evaluate intemal financial

controls and risk management systems' Schedule IV requires that

the independent directors must satisfy themselves that the system

of finaniial controls and the system of risk management are robust

and defensible. Claus e 49 of the Listing Agreement of. SEBI

frescribes that the Company shall lay down procedures to inform

Board members aboui the risk management and to review

periodically these to ensure that the executive management

controls risk through means of a properly defined framework'

Sarbannes-Oxley Act 2002 rn USA requires the management to

givereporttoBoardofDirectorsabouttheeffectivenessof
controls'CosoL,nterpriseRiskManagemerrtframeworkof2004
provides a model fbr evaluating internal controls and risk

management systems.

Risk management pIoceSS involves identification of risks,

risk analysis ani risk ireatment' The process begins with

identifying the risks keeping the objectives of the organisation in

view. Riik analysis in',olves detailed discussion about the

identified risks and the attendant control structure. Since those

eventswhicharelikelytooccufandwhichimpactt[reotganisation
are only to be taken into account, risk analysis is a multiplication

.q.ration of likelihood and impact. Likelihood is classified into

,ur., unlikely, possible, probable and almost cefiain' From

occurring in exceptional ciicumstances, it is a grading of could

occur in some tlme, might occur at some time' will probably

Vol. IX No. 3 July September. 2016
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expected'to occur in most circumstances. The markings are
i -i,,,:fin a scale of 1-5. Impact of an event is' also classified

catastrophic, major, moderate, minor and insignificant. From

events likely to result in closure of the organisation,
classifications are made depending on impact on major objectives,

effect on some objectives, or where the objectives are unaffected.

The gradings are done on a scale of 5-1. Where it is not possible to
ascribe values because of the amorphous nature of the events, these

are classified as maximum, minimum and most likely value.

Following table illustrates the scoring of likelihood
impact of an event. The score can be a resultant of permutation and

combination of likelihood and impact scores. The management

to make judgements on the gravity of the occurrence taking LI
score as the guide. Events likely to result in huge loss to the

organisation which may be with low likelihood score will have to

be given higher priority than events with little loss but high
likelihood score, though LI score may be same. Numbers are

guide only and they hide more than they express.

Events likely to result in huge loss to the organisation

which may be with low likelihood score will have to be given

higher priority than events with liule loss but high likelihood score,

though LI score may be same. Numbers are a guide.

The important aSpects of risk management process are risk,
analysis based on risk appetite formulated keeping in view the risk
tolerance limit set by management. In the.risk analysis, the first.
step is to identiff the assets to be protected. For a retail company-'
currency and for a manufacturing concern, inventory will be '

critical.

Vol. D( No. 3 July - September, 2016
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Risk addressing can take various forms depending on the

financial and non-financial analysis of the cost of treating the rislt
to the likely benefits. The risk can be avoided by dropping the asset

if the cost of protecting the asset is more than the value of the

asset. The risk or a porlion of it can be transfened to an insurance

company by purchasing fidelity insurance or bond' The premiutn

paid is the cost to the organisation. The risk can also be mitigated

by preventive and financial controls. Preventive controls are

education of employees, ethical value dissemination and financial
controls are established policies, procedures, segregation of duties

etc. If the probability of likeiihood or impact are low, the risk can

be ignored. The risk response will be a resultant of a cost benefit

analysis along with suitable factoring of non-financial factors.

The imporlant aspects of risk management process are risk
analysis based on risk appetite formulated keeping in vier,v the risk
tolerance limit set by management. In the risk analysis, the first
step is to identify the assets to be protected. For a retail company,

culrency and for a manufacturing concern, inventory will be

critical. Next step is to identify the threats to the assets. The threats

to the financial assets are fraud schemes like misappropriation,
tempering of cheques, financial statement fraud, comtption cash

larceny etc. The probability of occurrence of an event can be

assessed by gathering information on the internal control system,

prior reports of fraud and also gathering information about fraud

from similar organisations. The likely loss to the organisation can

be arrived at by looking at the criticality of the assets to the

organisation, value of the assets and revenue produced by the

assets and the impact of the loss on the financial statements. While
making fraud risk assessment, the management has to keep in
perspective the hypothesis of fraud triangle- pressure on employees

who are breadwinners or pressure from peer companies in the

industry, tendency to rationalize as permissible a bit of unethical

conduct for family or pilfer a bit from the resources of a successful

company and opportunity presented because of organisational
loopholes in control structure.

An example of a risk appetite table for a Company by wa;'
of loss of cash flow is eiven below-
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Likely
loss of

cash flow

Above 100
lakhs

sU lakhs
to

25 lakhs
to 50
lakhs

I lakh to
25 lakhs

Below I
lakh

Impact 
_-

5 A

LikeUhood
1

3 2 It-

-

rnsignificant
IL
Categorv

catastrophic 2
maJor Significant Minor

An organisurt:1.r1i:. to keep the risk r,ulnerabiliry ut tf*acceptabre revel bv instarling u .oit.J system, as in an actuarworld of business for."., total elimination of risks io on ^r.._:,--uxartainabres;;ril:ili:;,:j'fl ff i':ilJi j':::;:,3,#":,,,"_:
above significant level. ihe .oniror"rrrcture consists of controlenvironment, conrrol activiti;;,-";;rtJ'_unug._"rrt, 

informationsharing and monitoring. Control ;";;o;
and toie 

"r,",t "l, i"":f *_"r;ffi!;t;'ffiff;:il"'?1..J;:H
to specific steps taken for an effective framework of contrors.
Audit of risk management

The organisations can be classified as risk naive, riskaware. risk enabted. j,^ll ir*q.d ;lr; risk defined organisationsdepending on their risk maruriry which indicates the extent of
ffi,?":TtXluorJtro -unug.-.nt in tne manasement policies.
organi s ati on, *;ilf,", 

lt, ffiilt ""',":i,?0" ff:T,'; 
" 

,"#H 
:l;system in prace. while both internailna auoit by nationar iuditorcan contribute to the installatlon ofmanasement svstem, the difference- ";'.;"illir""lTflH #il

,Trtfllfff 
rwo audits. The discusst"" i, this irticte i, r""ir..o on

Risk based intemal audit-Internal audit, being an importantmanagement tool, plays a criticat roleprocess. rt can recommend 
" 

pr"p.;;;'_:*#*"#'.T-,:il.,7risk aware and risk ,ruiu orgurrii;;;;. In organisations whichhave greate. tnt..pl?{-,:lllrf;tr1.r*, ,h. ,or".nal audit by itsrevrew of the control system andthe risk ,

as.s.ure the manasem€nt. thar rhe ;";,il#,-"ffil, yJ.T#
addressed effectively. Fixing 

"i f"""f "r.iru appetite, risk response

y"j lI I" 3 Juiy _ Seprember, 2016
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and accountability for risk management are beyond the domain of

intemal audit'

Performance Standard 2010 of the Institute of Internal

Auditorsstatesthat.t'.cr'i"rAuditExecutiveshouldpreparehis
audit plan based "" " 

titt 
"ttessment' 

The process of preparation

"f ""ii 
plan is diagrammatically represented below

Mgt. RISK
REGISTER

RTSK
AUDIT
TINIVERSE

(AUDIT
PLAN

While preparing the audit plan the internal auditor has to

keep in view the Hk;i; ;ili;;F audit process- inherent risk'

control risk and detection risk' Detectton risk is the failure of

auditor to detect material misstatements in the financial statements'

thereby making "" 
;;;;;""ot uutto 

-or 
facts' This can be the

result of u.roit p'ott"J"';-t;; being 
. 
suitable' insufficient audit

quantum or inadequate aud.it suPgrvislon' Inherent risks are risks

attendant to any auart exerci" u"d contro-l risk is the absence of an

appropriate """t "1-';;;;;t' 
e"oit risk formula is the resultant of

IR*.R*DR, The oeiection risk has to be kept within tolerable

limits as the objecti* i' to provide reasonable assurance only'

The audit plan has to be prepared keeping in view risk

maturity of the "tg*it":'f"" .?"ttd-,-ot 
tht management risk

analysis, risk appeiite and risk register' the internal auditor

prepares the risk audit ruriverse incorporating the risks on.which

opinion',ryy:l.'j"*Tf :t*;:;f ;,'fJ;:,I;:'L:i:,il::
appetite' lo a]191t ls ii* i" view, the resources
t..pittg the risk appetite of the orgamsa
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of audit and after discussion with management. Audit frequency in
the audit plan is to be fixed based on the Likelihood Impact score
fetched by the analysed events. A table given below is ilustrative-

No audit Quinquennial/
quadrennial

triennial biennial annual

t-z 3-5 5-8 9-12 I5-25

The periodicity of audit units are fixed based on audit risk
score, risk appetite of the organisation and completion and results
of last audit. As given in the table above it can range from no audit
for the score range of l-2 to annual audit for a range of 15-25.
Another factor to be weighed in is risk to audit cost ratio with
priority given to units with higher ratio.

The base for audit plan of internal audit is the management
risk analysis. From it the internal auditor can assess the risk
maturity of the organisation. The first step in the audit of risk
management is audit of management risk analysis. The risk
appetite is a management exercise on which the auditor can give
recommendations if it chooses so. The Auditor has to see whether
the risk analysis has been done based on a risk appetite table. The
points to be verified are i) whether there is a proper procedure for
identification of assets to be verified ii) whether threats to the
assets have been identified iii) whether the likelihood and impact
of events have been worked out. The risk register developed by
management is to be verified with reference to risk analysis.
Another important area of audit is the installed control structuie. It
is the duty of the auditor to see to see that an appropriate and
effective control structure is in place e.g. authorisation and
approval procedures, segregation of duties, control over access to
records, and reconciliations etc. It may be non-existence of a
system of internal control, brushing aside of the existing system.
absence of management review, lack of clear demarcation of
hierarchical authority, absence of reporting channels etc. Audit
expresses its opinion on the control risk.

Fraud risk management is an important area of audit. The
fraud risk management policy of the organisation is the base to
start audit. While auditing, the important thing to be kept in mind
is the hypothesis of fraud triangle i.e. a triangle of pressure from

Vol. IX No. 3 July - September, 2016
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family, opporh-rnity because of lack or overriding of intemal

controls and rationalising of unethical conduct and to verify

whether appropriate systems are in place to hedge the tips of the

triangle. F& occupational, internal fraud, the auditor has to verify

partiiularly the 'fraud tree' particularly in regard to asset

*irupp.opiiation, comrption and financial statement fraud. Asset

mlsapptoptiation mat include cheque tempering' payroll

munip.tluiion, cash larceny, inventory manipulation etc' The

firrarrcial statement fraud may include deliberate misrepresentation

of information regarding fictitious revenues' manipulating of

liabilities, assets and sales figures etc. to present an inflated picture

of financial strength to impact share prices. The auditors should

prepare a check liit to trace likely occurrence of fraud as well as a

preventative exercise which inter alia includes verification of fraud

ieporting system, whether a regular fraud risk assessment system

exists, whether a pfoper intemal audit system with professionals of

fraud examiners exists, whether anti-fraud controls like segregation

of duties, proper authorisation system, proper hiring policy' a

proper system for ensuring ethical behaviour by way of penalty

and training exists.

The auditor has also to see the extent of involvement of the

top management and the Audit committee in the whole process as

the Bhagavad Gita says-'yadyadacharati sresthastattadevetaro
janah, sayatpramanam kurute lokastadanubartate'-'whatever
it 

" 
gt.at ,,'.n do and set up as the standard other people follow the

,u*i, and rot of the fish begins from the head. The magnitude of

the fraud is directly proportional to the level in the hierarchy.

The internal audit report' should contain inter alia the

following points-

a) whether there is a enterprise-wise risk management policy

b) Whether there is a comprehensive contiol framework

c) Whether the risk registers are properly maintained to enable

prioritisation of risks, whether the risk registers

demonstrate the impact of risks on the business objectives.

whether risk components of the branches have been

incorporated in the framework

Vol. IX No. 3 JulY - SePtember. 2016
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d) whether there is a monitoring mechanism for the risks

e) whether there is a risk committee to assess new risks

0 whether the residual risk and the risk tolerance have been
segregated, whether a risk decision point has been
identified taking into account risk vulnerability and risk
appetite

g) whether risk mitigation actions have been properly
documented

h) whether the management has developed a framework to
highlight major risks.

i) whether management has taken action on earlier reports.

The audit approach has to be tailored to suit the type of
organisation being audited-whether government or a Company and
whether it is a manufacturing concem or a healthcare organisation.

The Report to the Nation 2016 of the Association of Fraud
Examiners estimates that world-wide on an average an
organisation loses 5oz of its revenue as a result of fraud. It is said
no risk, no gain; but even having an unmanaged risk with likely
positive results for the organisation may result in titety undesirable
and unanticipated consequences let alone leaving unattended risks
with negative consequences which can have devastating, flattening
effect on the organisation. Fnron and Satyam tell their tales oi
collapse trigened by unhedged risks. The organisations in a
modern business world of cut-throat competition for survival can
have risks which are not ring-fenced only at their mortal peril.
Therein lies the ultimate, compelling justification for an integral
and effective risk management system with proper system of audit
as part of the corporate,governance framework.

Vol. D(No.3 July- September,2016
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The Public Procurement B\ll' 20t2' which set'out to frame

a law on best international practices'l3Pt:d rn2014 when new Lok

Sabha was formeo'-"rftt'iupsed bili lacked a few important

provisions which ti" g*"pJan l]nlon."introduced in its Public

Procurement Directiie t;li issued by the European Union (EU)

and the UK adopted i" it' zuUtit Contracts Regulations 2015' The

reason for this article 
-is 

to spread awareness about the recent

reforms in public procurement place outside India in the following

directions.
1. Definitions

.,Common technical specification" *tut:-,- the

specifications in the field of information and communication

technologY for use in India'

"Economic operator" means 1ol-ptt::n "1'pt!ll:::lttt 
*

group of such pt"o"' and entities *ttictt offers the execution of

work, the supply "i:pt"a*tt 
o.t tl" provision of services on the

market. (India Oott iot have similar term; instead several words

are used to express the idea' e'g' contractor' vendor or supplier'

service Provider')'

2. Public contracts between entities within the public

sector Award of contracts to controlled persons' Public

contracts between enlities within the publie' *tl-"]-i::r::cluded

when the 
"ont 

u.rinlT"rn".irv."ntrors a legar person undgr it as if

it were its own departments' and more.th un-gOih of the activities of

the controll"d leg;;;;;'i'* 'uoitd 
out on tasks entrusted to it

*
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by the controlling contracting authority or by its other controlled

entities. (The Public Procurement Blll,?A!2, since lapsed, included

all public sector enterprises; it did not exclude subsidiaries of a

PSU.).

3. Electronic communication is encouraged' Only

electronic communications allowed except when:

a. Electronic format is not adequate for the kind of piocurement

b. Physical models are to be supplied with the bid

c. Electronic communication is not safe for security reasons

d.oralcommunicationisa'llowedwithtenderersfor
clarifications etc.

4. Procurement Methods

There are five procuremenl methods (called procedures in

EU). These are:-

4.1 Open procedure (Competitive Bidding)
Already in use in India.

4.2 Restricted procedure (Pre-qualification of bidders)

AlreadY in use in India.

4.3CompetitiveProcedurewithnegotiation(notinusein
India)
4.3.|Indiadoesnothaveanansweratpresentforthe
following market condition:

(a) The readily available solutions cannot be used without

adaPtation;

(b) require design or innovative solutions;

(c)becauseofthenature,complexity,legalandfinancial
make-uP or risks attached"

(d) the technical specifications cannot b'e established with

sufficient Precision.

The EU provides a competitive Procedure with Negotiation

in these cases by following special procedure detailed below:
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A. Method used by contracting authority

Step I
'(a) Identify the sub.ject-matter in detail, indicate minimum
requirements, state the criteria for qualitative selection of bidders,
and specify the contract award criteria.

(b) state when and how the bidders may be limited to a
specified number

Step 2

Invite only selected bidders to submit an initial tender for
subsequent negotiations. Contracting authorities negotiates with
tenderers of the initial and all subsequent tenders submitted by
them, except for the final tender, to improve their content.

The minimum requirements and the award criteria cannot
be negotiated. Contracting authorities may award contracts on the
basis of the initial tenders without neeotiation if so stated in the
invitation.

B. Method for negotiations

Negotiations must: ensure equal treatment of all tenderers
not provide information in a discriminatory manner inform all
tenderers in writing of any changes to the technical specifications
or other procurement documents not reveal to the other participants
confidential information communicated by a bidder without its
agreement for the specific information to be given; it shall not be a
general waiver negotiation may take place in successive stages in
order to reduce the number of tenders to be negotiated.

4.4 Competitive Dialogue Procedure (Not in use in India)

4.4.1 Reasons for the Competitive Dialogue Procedure

In 2004, the EU has created Competitirge Dialogue
procedure after finding that many a time a public entity knows
what outcome it wants to achieve in awarding a public contract but
does not know how best to achieve it; that open competitive
bidding with negotiations is unsuitable for timely implementation
of complex infrastructure projects like EU environmental

Vol. D( No. 3 July September, 2016
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legislation. This procedure allows discussions in confidence with
selected candidates for developing one or more suitable

alternatives capable of meeting its requirements; and then invites

the selected parties to bid. Over 3000 contracts have been awarded

on this basis.

This procedure is linked with the implementation of Public

Private Partnerships (PPP) projects. Within 5 years of its start,

France and UK nt.d it in about 40olo cases each, Germany using in
100% cases.

4.4.2 Method used

The current methods of conducting the Competitive
dialogue phase are:

o to develop a hybrid solution after inviting several solutions,

then narrowing the differences between them towards a
single merged solution based on the best features of the

solutions received.

o Inviting outline solutions and then one or more

progressrvely more detailed solutions.

o' A consecutive approach i.e. dialogue first on technicaV

operational aspects and then on financial aspects of the

offer.

o Starting from a provisionally preferred soluti'on .of the

Contracting Authority and inviting bidders to comment on

it by marking up the solution as the basis of the dialogue.

4.5 Innovation Partnership Procedure (Not in use in India)

Innovation Partnership Procedure aims to develop 'an
innovative product, service or 'works' (when existing market

solutions are not suitable) and to subsequently purchase 'the

resulting supplies, services or works' at costs agreed between the

contracting authority and the participants). Its procedure is similar

to Competitive Dialogue, except that:

Selected parhers will develop the new solution in
collaboration with the contracting authori.ty. The research and

Vol. D( No. 3 July - SePternber, 2016
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development phase can be in several stages, during which the

number of partners may be gradually reduced. The final parhrer
will then provide the final solution (commercial phase). The
contracting authority has to negotiate with tenderers 'the initial and

all subsequent tenders submitted by them' (except for the final
tender) in order to 'improve their content' Payment terms for
different phases or stages wilt be stated. Tenders must be awarded

on the sole basis of the award criterion of the best price-quality
ratio.

4.6 India has no answer to the problem of persistent failure to
get a workable bid. EU has solved this problem as follows: . ,

4.6.1 Negotiation without prior publication (An exception to
above five procedures. It is also known as direct award. Not in
use in India except for proprietary items, spare parts or in
urgency.)

Negotiated procedure without publication of procurement
notice is least competitive and transparent process, to be used in
rare exceptional cases. Its conditions for use are:

(a) First attempt. Tenders are invited. There is either no tender
or no acceptable tender.

(b) Second attempt. Tenders are invited again after minor
modifications of the terms; the result is still the same as in
the first attempt.

(c) Third attempt. Invite economic operators available in the

market including those who met the minimum qualification
requirements mentioned in earlier attempts.

(d) This can also be used when there is only one supplier
because of patent, licensing, copynght or other rights, for
spare parts for certain complex machinery, whose technical
specifications do not know any other alternative supplier, or
in extreme urgency.

This procedure balances the likely higher price against

waste of time and money in continuing to invite bids without
success.

Vol. D( No. 3 July - September, 2016
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5. Payment of undisputed invoices within 30 days

In India, the payment of invoices gets delayed-for the whole

amount even if there is a disputed smail amount' EU has tacked

this issue as under:

TheContractingAuthorityshalldecidewithinareasonable
period the amount palable oo ili" invoice of the contractor and

make payment within io duyr of its decision. The contractor shall

dothesameforitssub-contractorswhointurnwilldoitfortheir
sub.subcontractors.Government'sGuidanceNotesshallprovide
th;;; ri-i r", deciding the acceptance of invoice, otherwise it

shall be considered accePted'

Vol. D( No. 3 JulY - SePtember, 2016
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The Gazette of India

EXTRAORDINARY

PART-II SECTION-I

PUBLISHED BY AUTHORITY

NEW DELHI, TUESDAY, FEBRUARY 28,2077

MINISTRY OF LAW AND JUSTICE
(Legislative Department)

New Delhi, the 2\th February, 2017

The following Act of Parliament received the assent of the
President on the 27th February,2017, and is

hereby published for general information:_

THE SPECIFIED BANK NOTES (CESSATION OF
LIABILITIES) ACT,2017

NO. 2 0F 2017

[27th February,2017l

An Act to provide in the public interest for the cessation of
liabilities on the specified bank notes and for matters connected
therewith or incidental thereto.

BE it enacted by Parliament in the sixty-eighth year of the
Republic of India as follows:-
1. Short title and commencement.

Q This Act may be called the Specified Bank Notes
(Cessation of Liabilities) Act, 2017.

(2) It shall be deemed to have come into force on the 31st day
of December,2016.

2. Definitions.

(1) In this Act, unless the context otherwise requires,-
(a) "appointed day" means the 31st day of December,2016;

Vol. D( No. 3 July- September,2016
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(b) "grace period" means-the. period to be specified by the

Central c""t'"tTii uv^ *tlr'""tlt]"' J*mg' *It\ the specified

bank notes *n UtEp"'it"A i" accordance with this Act;

(c) "notification" means a notification published in the Offrcial

Gazette;'

(d) "Reserve Bank" "'9u1' 
the Reserve- Bank"of India

constituted by- tlie* 
-entral C919**t"t under section 3 of

ih. R",.*" Bank of India Act' 1934;

(e) "specified bank note?'- means a bank note of the

denominatio"i;d"t ;f five hundred rupees 9t o1? thousand

mpees of the '**?l"iuilg 
ot' o' di;; the sttl day of November'

2016.

3. : 'Specified bank notes to cease to be liability of Reserve

Bank of Centrel Government'

(2) The words and expressions.used and not defined in this Act

but defined Jd; nt"*i g""k or rtEu Act' 1934 or the Banking

Regulation il, 
'1.;6 

'1'"' 
h;';t meanings respectively ''

ffig|"d to them in those Acts' 
i:.-

on and from the appointed ^day, 
notwithstanding anything

contained i";rre R;;;;an\ of i"iiu ett' 1934 or anv other law

for the time being in force' tft" tpttntg 9""k i::::^which 
have

ceased to be iegal tende'' il -yit* 
of the notification of the

Govemrle"t""ii"ot"l;;" ldttti of Finance'' number S'o'

3407 (E),a"tJ tht gttt Nout"'Uti' 
^lOi 

O' itsued under sub-section

(2) of section 25 of the n"'*t'f,uJ'oi tttOiu Act' 1934' shall

cease.to u"'iiiilnits of the n""*t eunk qd;r section 34 and

shall cease to have the guarlnt^etoi'tit C*oal Govemment under

sub-section ?/t;f section 26 of the said Act'

4. Exchangeofspecifiedbanknotes'

(1) Notwithstanding anything :9ntul"td' 1l ^section 
3' the

following persons holding specifred bank notes on or before the

8th dav "fi;;;;;";' 
zoio^'r'uil G ""ti'tto 

to tender within the

gtaceperio;;ith;"''hotttu'utioti-orsiutements'atsuchoffices'
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of the Reserve BanL ^. i- ^-- r

uv ii ""#;::"*o 
or in such other manner as may be specified

(i) a cifizen of In.ri- .-.r-
outside rnotu ul*3i 

India who makr

3 
0 1 ., 

- 
.U; ,"'.':' :'h" ; n l#;Tb ; i{i3i3 Tr,l'fr 

" 
*Lffi:notin.atioii,;; ;: dJ;1.,.3:j;';1,""1,,"..", ;" 

-lo"Ioro, 
by

{it) such clar
specified bv noti}^.3l 

Pe,rso1s and f
(2) rr," n...n 

ation. bv,h. a;;#i"'ff1#H",:s as mav be

;t:f*h:;#lfrfq-H;J.1;,liti,"*n#;Hi*,""n
I:f..T.d ,o in ,;ll'- wittrin tt'e i;,"#?#;ff,Tii"Tf,;nll;
nx* ;:L".:#:ilili::, u* nrjn;lli m:.;
(3) Any persor
to credir d.;;j;"", 

aggrieved by rhe ,lp:ul 
9f the Reserve Bank

represenrati 
"" ; i;J'8:"Ln::ff . jf ?;'..1' 

o" rz r,'r,v"*" r..,rourteen days of the.""*r"i.irf:i:: il" Reserve Bank withia
Expranation _ *,'.ffi;::TT,.^,"n'ui ," nl,,l

;fiil, nH, ?:1"#,:: :.",T-di ;fiJ.llij,;"ll' expression

regurations mav f i:t *;'ri-irt.' .;i"'f 'account" t*n' the

Reguration oii,irii il'" ["'*l 31ft"",1,i0.'lT;:"rjt,Tj
5. Prohibition on hnr.r:--specified;;;;;.. "t holding transferring or receiviry
On and from the al
volunrariry, t oto, t u,'p9mted 

day, no peTol._sh1il, knowingly or
provjded that nothin 

srer or receive any specifieo ur"t 
""i., 

_,,

holding orrp..in.j;*.ffffti:d in this section shau prohibit the
,(a)

(i)

(ii)

by any person_

up to the expiry of th
after the expiry 

".rr, fi.. rT:r::'

_. Vol. lX No. 3 Julv _ so-vor. x uo.'+-offiJ. _;.:.,:fiffI;ll:
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(A) not more than ten notes in total, irrespective of the

denomination; or

(B) not more than twenty-five notes for the purposes of study'

research or numismatics;

(b) by the Reserve Bank or its agencies' or any other person

authorised by the Reserve Bank;

(c) by any person on the direction ofa court in relation to any

case pending in the court.

6. Penalty for contravention ofsection 4'

Whoeverknowinglyandwilfullymakesarrydeclarationor
statement specifiel under sub-section (1) of section 4, which is

false in material particulars, or omits to make a material statement'

or makes a statement which he does not believe to be true, shall be

punishable with fine which may extend to fifty thousand rupees of

hve times the amount of the face value of the specified bank notes

tendered, whichever is higher.

7. Penalty for contravention ofsection 5'

whoever contravenes the provisions of section 5 shall be

punishable with fine which may extend to ten thousand rupees or

five times the amount of the face value of the specified bank notes

involved in the contravention, whichever is higher'

8. Offences bY comPanies

(1) Where a person committing a contravention or default

i"ienea to in section 6 or section 7 is a company, every person

who, at the time the contravention or default was committed, was

in charge of, and was responsible to, the company for the cglduct

of the 6usiness of the company, as well as the company' shall be

deemed to be guilty of the contravention or default and shall be

liable to be proceeded against and punished accordingly:

provided that nothing contained in this sub-section shall render any

such person liable to punishment if he proves i*lLu\ the

contraiention or default was committed without his knowledge or

that he had exercised all due diligence to prevent the contravention

or default.
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(2) Notwithstanding anyhile lontlined 
in sub-section (1)'

where an offence o"O"itt'it ect has been committed by a company

and it is proved that the same was committed with the consent or

connivance of, or is attributable to any neglect on the'part oliu"y

director, manager, J;'"*-;t otttti orn-"tr or employee of the

company, such director' manager' secretary' other officer or

employee shall also U""i*"ttJt" Ue guilw otitre offence and shall

be liable to u. p'o"tJi;;;il;aionl't"o accordinglv'

Explanation.-For the purpose of this section'-

(a) "a company" means any body c?rpor*e a19^^t::^t-Ydtt "
firm, a trust, a cooperative society and other association of

individuals;

ft) ,,difector", in relation to a firm or trust' means a partner m

in. nt or a beneficiary in the trust'

9. Special provisions relating to offences'

Notwithstanding anything contained in section 29 of the Code of

Criminal Procedure, -J/71' the court of ." M.iglTlt:*lthe First

Class or the court ;i;'M;;;;fitun lvrugirtratamay impose a ftne,

for contravention of the provisions of this Act'

10. Protection of action taken in good faith'

No suit, prosecution or other legal proceeding shall lie against the

Government, the Reserve Bank o'utyof theiiofficers for anything

done or intended to Ut Oo"t in good faith under this Act'

11. Power to make rules

11\ The Central Government may''by notification' make rules

|ol.ut ving out the provisions of this Act'

(2) Every rule made under this-Act shall be laid' as soon as

may be after it i';;;;Ui";e 91ch 
House of Parliament while it is

in session for a total period of thirty days which may be comprised

in one session or in two or more 'u"""'iu" 
sessions' 

-"^11,t^f' 

before

the expiry of the;;;;;il-ediately following the session or the

successive ,.*rlorri"urlt.ruiJ, uottt Hor,.tt agree in making any

modificatio" i" ;h; Jt o' both Houses agree that the rule should

not be made, .h";1; ,t,uit_,t'.,.ufier lrive effect only in such

Vol. IX No. 3 JulY - SePtember' 2016
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modified form or be of no effect, as the case may be; so however,
that any such modification or annulment shall be without prejudice
to the validity of anything previously done under that rule.

12. Power to remove difficulties

(1) If any difficulty arises in giving
this Act, the Central Government may,
Official Gazetle, make such provisions
provisions of this Act, as may appear
expedient for removing the difficulty:

Provided that no such order shall be made under this section after
the expiry of a period of two years from the date of commencement
of this Act.

(2) Every order made under this section shall, as soon as may
be after it is made, be laid before each House of Parliament.

13. Repeal and savings.

13. (1) The Specified Bank Notes (Cessation of Liabilities)
Ordinance, 2016 is hereby repealed.

(2) Notwithstanding such repeal, anything done or any action
taken under the said Ordinance shall be deemed to have been done
or taken under the corresponding provisions of this Act.

Dr. G. Narayan Raju
Secretary to The Govt. of India

See more at; http;lltaxgoru.inlrbi/law-on-cessation-of-rbi-liability-on-
demontized-bank-notes-get-president-assent.html#sthansh.n9HYEmn9.dpuf
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